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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecssary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


It 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4563) 


In re TIDEWATER GRAIN COMPANY AND R. J. BARNES, CEA 
Docket No. 71. Decided March 21, 1956. 


Suspension of Registration—Denial of Trading Privileges 

—Stipulation by Respondents—Jurisdiction of Secretary 

—Furnishing Information to Determine Proper Handling 
of Customers’ Funds—Consent Order 


Where it is alleged that respondents refused to furnish information of 
profit-sharing agreements of their customers with another corporation 
under common ownership and management with the respondent cor- 
poration in order that a determination might be made as to the proper 
handling of the funds of such customers, and respondents entered a 
stipulation admitting jurisdiction of the Secretary, waving oral hearing, 
and consenting to the entry of an order, held, respondent company’s 
registration is suspended for five days and trading privileges are denied 
respondents for the same period but such prohibitions shall not become 
effective unless, within a year, the respondents shall have been found 
to have violated the statute or regulations by reason of acts other than 
those constituting the basis for the charges brought in this proceeding. 

Mr. Benj. M. Holstein for Commodity Exchange Authority. Respondents 
pro se. Mr Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity 
Exchange Act (7 U.S.C. 1952 ed., Chapter 1) instituted by a 
complaint and notice of hearing issued under section 6(b) of 
the act (7 U.S.C. 1952 ed., § 9) by the Assistant Secretary of 
Agriculture on January 27, 1956, 

The respondents are a corporation registered as a futures 
commission merchant under the act and an individual who is 
its president and principal shareholder, The complaint charges 
that the respondents wilfully violated the act by refusing to 
furnish information to the Commodity Exchange Authority with 
respect to profit-sharing agreements between two of the cor- 
porate respondent’s customers and Commodities Management 
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Corporation, a Pennsylvania corporation of which the individual 
respondent, R. J. Barnes, is also the president and principal 
shareholder. 

No hearing has been held. On March 12, 1956, prior to the 
date set for filing the answer, respondents submitted a joint 
statement in which they admit the facts alleged in the complaint 
and contained herein under ‘Findings of Fact’, waive hearing 
on the charges, and consent to the entry of the order hereinafter 
set forth. The statement also contains a stipulation that Tide- 
water Grain Company and R. J. Barnes will make available 
for examination by the Commodity Exchange Authority, upon 
request, all profit-sharing agreements or arrangements between 
the two customers in question and Commodities Management 
Corporation, and that the said respondents will, in like manner, 
furnish to the Commodity Exchange Authority upon request 
similar information and details concerning any interest, direct 
or indirect, which the said Tidewater Grain Company or R. J. 
Barnes may now or hereafter have in any customer’s account. 


FINDINGS OF FACT 


1. Tidewater Grain Company is a Delaware corporation in 
the grain merchandizing and brokerage business, with an office 
and place of business at 301 Bourse Building, Philadelphia, 
Pennsylvania. The said corporation is now and has been at all 
times material herein a registered futures commission merchant 
under the Commodity Exchange Act, trading in commodity 
futures on contract markets for the accounts of customers. 
Respondent R. J. Barnes, an individual, is now and has been 
at all such times the president and principal shareholder of said 
Tidewater Grain Company, and also the president and a principal 
shareholder of Commodities Management Corporation, a Penn- 
sylvania Corporation engaged in the business of managing and 
directing commodity futures trading for others, with an office 
and place of business at 301 Bourse Building, Philadelphia, 
Pennsylvania. 


2. At all times material herein, respondent Tidewater Grain 
Company was carrying among its regulated commodity accounts 
the “managed accounts” of Francis G. McGrath and Donald 
M. Steele, customers of said Tidewater Grain Company, and 
at all such times funds belonging to the said accounts have 
been comingled and deposited together with the funds of other 
customers of said Tidewater Grain Company. Each of such 
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accounts was at all such times and is now the subject of an 
agreement between its owner and Commodities Management 
Corporation, under which Commodities Management Corporation 
manages the accounts, controls and directs the trading and 
shares in the resulting profits or losses. 


3. In October and November, 1955, and in January 1956, 
the Commodity Exchange Authority requested information from 
the respondents herein as to the details of the profit-sharing 
agreements between Commodities Management Corporation and 
the said Francis G. McGrath and Donald M. Steele, in order that 
a determination might be made with respect to the proper 
handling of the funds in such accounts under the applicable 
provisions of the Commodity Exchange Act and the rules and 
regulations thereunder, but respondents Tidewater Grain Com- 
pany and R. J. Barnes refused to furnish such information. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 

(b) Consent order. At any time after the issuance of the 

complaint and prior to the hearing in any proceeding, the 


Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to the order, 
the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as 
an order made after oral hearings. 


The facts admitted by the respondents are set forth in the 
Findings of Fact and are identical with those alleged in the 
complaint. Such facts are sufficient to subject the respondents and 
each of them to the jurisdiction of the Secretary of Agriculture. 

The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and the terms 
of the order to which the respondents propose to consent. This 
recommendation states that in view of the respondents’ agree- 
ment to furnish the information in question and similar infor- 
mation in future instances, an operative sanction is not required, 
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and that the prompt entry, without further proceedings, of the 
order to which the respondents have consented would provide 
an adequate sanction, constitute a satisfactory disposition of 
the case, serve the public interest, and effectuate the purposes 
of the Commodity Exchange Act. For these reasons, the com- 
plainant recommends that the stipulation and waiver be accepted 
and that the order to which the respondents have consented be 
issued. It is so concluded. 


ORDER 


The registration of respondent Tidewater Grain Company as 
a futures commission merchant under the Commodity Exchange 
Act is suspended for a period of five (5) days, and all contract 
markets shall refuse all trading privileges to Tidewater Grain 
Company and R. J. Barnes for the same period, such refusal 
to apply to all trading done and positions held by the said Tide- 
water Grain Company and R. J. Barnes, or either of them, 
directly, or indirectly, provided, however, that such suspension of 
registration and refusal of trading privileges shall not become 
effective unless, within one year from the date of issuance of this 
order, the respondents or either of them should, after complaint 
and hearing in accordance with established procedure, be found to 
have violated the Commodity Exchange Act or regulations by 
reason of acts other than those constituting the basis for the 
charges brought in this proceeding, in which event a supple- 
mental order in this proceeding may be issued against the said 
respondents or either of them without further notice, making 
effective forthwith the aforesaid suspension of registration and 
refusal of trading privileges. 


(No. 4564) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided March 9, 1956. 


Continuation of Rates and Charges 


Since the parties are agreed, the respondent is authorized to continue assess- 
ing the current schedule of rates and charges to and including April 6, 
1958, unless changed before that date and for good cause shown this 
order shall become effective in less than 30 days, 
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Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
March 11, 1954 (13 A.D. 232), continuing in effect to and 
including April 6, 1956, an order issued on January 8, 1951 
(10 A.D. 8), as modified by an order issued on March 26, 1952 
(11 A.D. 288). 


On February 13, 1956, respondent, by its attorney, filed a 
petition requesting that the current temporary schedule of rates 
and charges be further continued in effect to and including 
April 6, 1958. 


Prior to the issuance of the orders of January 8, 1951, and 
March 26, 1952, authorizing increases in rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matters, no interested 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase in 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this 
order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed the petition is granted, and the 
order of January 8, 1951, as modified by the order of March 26, 
1952, is further continued in effect during the life of this order. 


The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective on April 7, 1956. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
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is less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on April 7, 1956, and remain 
in effect to and including April 6, 1958, unless changed by fur- 
ther order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4565) 


In re HARRY C. KITE. P&S Docket No. 2190. Decided March 16, 
1956. 


Suspension of Registration Held in Abeyance—Cease and 

Desist—Violation of Act—Issuing Checks Without Suffi- 

cient Funds on Deposit—Operating as Dealer Without 

Registration—Operating as Dealer While Insolvent— 
Consent Order 


Where respondent purchased livestock and made payment by a check which 
was returned unpaid by the bank because of insufficient funds; en- 
gaged in business as a dealer while insolvent; and engaged in business 
as a dealer without being registered, held, respondent shall cease and 
desist from such practice and respondent’s registration is suspended 
for 90 days, such suspension to be held in abeyance and not become 
effective unless it is found respondent has again violated the act within 
a period of two years from the effective date of the order. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint issued by H. E. Reed, Director of the 
Livestock Division, Agricultural Marketing Service. The com- 
plaint alleges that respondent engaged in a series of violations 
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of the act and the regulations. The respondent did not file an 
answer to the complaint. Under the rules of practice governing 
proceedings under the act, failure to file an answer constitutes 
an admission of the charges and a waiver of oral hearing. A 
copy of the hearing examiner’s report to this effect was served 
upon the respondent. On February 14, 1956, the respondent filed 
a letter in the nature of exceptions to the report. He stated 
that the indebtedness referred to in the proposed findings of 
fact has been satisfied and requested that the proposed 90-day 
suspension of his registration be held in abeyance. Thereafter, 
the complainant filed a statement recommending, in effect, that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Parsons Stock Yards, Parsons, Kansas, and the Cof- 
feyville Stockyards, Coffeyville, Kansas, were at all times men- 
tioned herein and are now posted stockyards subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
Parsons Stock Yards, Parsons, Kansas, and at all times men- 
tioned herein respondent was so registered. 


3. On or about September 10, 1955, respondent purchased 
for his own account 47 cattle and calves and 8 sheep at the 
Coffeyville Stockyards, Coffeyville, Kansas, and issued a check 
drawn upon the State Bank of Parsons '(Kansas) in the amount of 
$3,094.86 to cover the cost thereof which check was returned 
unpaid by the bank because of insufficient funds. 


4. Respondent was unable to pay the indebtedness referred 
to in Finding of Fact 3 at the time it was incurred and was unable 
to pay such indebtedness in the usual course of business. 


5. On or about September 21, 1955, respondent filed a peti- 
tion in bankruptcy in the United States District Court for the 
District of Kansas and was duly adjudged a bankrupt. 


6. Respondent, during the month of September 1955, engaged 
in business as a dealer at the Coffeyville Stockyards, Coffeyville, 
Kansas, a posted stockyard, without being registered with the 
Secretary as a dealer at such stockyard. 
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CONCLUSIONS 


By reason of the facts set forth above in the Findings of 
Fact, respondent wilfully violated sections 303 and 312(a) of 
the act (7 U.S.C. 203, 213 (a)) and section 201.10 of the regula- 
tions (9 CFR, 1954 Supp., 201.10) and was insolvent within 
the meaning of the Act of Congress approved July 12, 1943 
(7 U.S.C. 204). The respondent should be ordered to cease and 
desist from such violations. It is considered unnecessary to 
order an effective suspension of respondent’s registration because 
(1) the respondent is not now engaged in business as a dealer, 
(2) the respondent has repaid the indebtedness referred to in 
the Findings of Fact with borrowed money, and (3) the respond- 
ent is employed by a registrant under the act and is repaying the 
borrowed money out of the proceeds of such employment which 
would have to cease under the regulations (9 CFR, 1954 Supp., 
201.81) if the respondent’s registration were effectively sus- 
pended. Consequently, it is concluded that the respondent’s request 
should be granted and the suspension of respondent’s registra- 
tion held in abeyance. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks to cover cost of livestock purchased by him 
at posted stockyards without having on deposit in the bank 
upon which such checks are drawn sufficient funds to pay 
such checks; 


2. Engaging in business at posted stockyards while respond- 
ent is insolvent within the meaning of the Packers and Stockyards 
Act, 1921, as amended and supplemented; and 


3. Engaging in business at posted stockyards as a dealer 
without being registered and bonded with the Secretary as a 
dealer at such stockyards. 

Respondent’s registration under the act is suspended for a 
period of 90 days. However, this suspension shall be held in 
abeyance and not become effective unless it is found, after 
opportunity for hearing, that the respondent has again violated 
the act within a period of two years from the effective date of 
this order. 


This order shall become effective on the sixth day after service 
upon the respondent. 
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(No. 4566) 


In re WILLIAM T. DENBY AND LEO C. KOENIG, PARTNERS, d/b/a 
DENBY AND KOENIG. P&S Docket No. 2172. Decided March 
22, 1956. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Using for Their Own Purposes Feed and Straw 
Paid for by Others—Consent Order 


Where respondents obtained and used for their own purposes feed and straw 
and charged various market agencies therefor, supposedly for the pur- 
pose of caring for livestock consigned by said market agencies for sale 
on a commission basis and temporarily yarded in respondents’ pens, held, 
respondents shall cease and desist from such unfair, unjustly dis- 
criminatory practice and respondent’s registration is suspended for a 
period of thirty days but such suspension shall not become effective 
unless respondents again violate the act within two years from the 
effective date of this order. 


r. Jerome S. Ducrest for Livestock Division, Agricultural Marketing 
Service. Mr. John J. Hoban of McRoberts and Hoban, of East St. Louis, 
Illinois, for respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) initiated by 
a complaint filed on July 13, 1955, by the Director of the Live- 
stock Division, Agricultural Marketing Service. The respondents 
are charged with engaging in certain deceptive practices and 
devices in violation of the act. 


A hearing on the matter was held at St. Louis, Missouri, on 
November 1, 1955, before John Curry, Hearing Examiner, United 
States Department of Agriculture. Jerome S. Ducrest, Office of 
the General Counsel, appeared for the complainant. John J. 
Hoban, East St. Louis, Illinois, appeared for the respondents. 
At the hearing respondents entered a plea of nolo contendere 
to the charges and offered to make payment of certain sums of 
money alleged to be due various commission firms. Respondents 
consented to the entry of an order requiring them to cease and 
desist from the practices complained of and suspending their 
registration for 30 days, such suspension to be held in abeyance 
and not become effective unless they again violate the provisions 
of the act. On January 12, 1956, respondents’ attorney certified 
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that the respondents had paid the amounts due the various 
commission firms. The complainant has recommended that the 
order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 

2. Respondents are registered with the Secretary as a dealer 
to buy and sell livestock at the stockyard for their own account 
and at the times of the transactions involved herein were so 
registered. 

3. During the period from September 1, 1953, through March 
31, 1954, pursuant to an arrangement with Carl Toler, an 
employee of the Martin White Driving Agency, the respondents 
obtained and used for their own purposes feed and straw which 
said Carl Toler ordered from the stockyard supposedly for the 
purpose of feeding livestock consigned by various market agencies 
for sale on a commission basis and temporarily yarded in respond- 


ents’ pens. The respondents knew that the consigned livestock 
had not been yarded in their pens and that the feed and straw 
had been charged to and paid for by the market agencies as 


follows: 


Market Agency Cost of Feed and Straw 


Caudle-Nifong $156.36 
Jim Cecil 21.10 
Hensley-Andrews 86.71 
Stewart-Harrison-White 49.03 
Wootten-Faddis-Dillinger 14.39 
Moody 23.93 
Milton Montgomery 7.68 
Farmers Live Stock 16.71 
Harry Rogers 17.86 
Poo] Live Stock 9.52 
Yancey 3.19 
National Live Stock 14.10 
Hog Commission 3.19 
Gene Buechler 1.59 
Jenkins Commission 3.14 


4. Respondents, in connection with their use of feed and 
straw as described in Finding of Fact 3, knowingly caused false 
and incorrect entries to be made in the accounts and records 
of the market agencies. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4, it is concluded that the respondents have violated sections 
312(a) and 402 of the act (7 U.S.C. 213(a), 222). 

Inasmuch as respondents have consented and complainant 
has recommended that an order in the form described in the 
Preliminary Statement be issued, such an order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices described 
in the Findings of Fact. 

Respondents’ registration as a dealer is suspended for a period 
of 30 days. However, such suspension shall not become effective 
unless it is found, after opportunity for a hearing, that the 
respondents have again violated the act or the regulations issued 
thereunder within two years from the effective date of this order. 

This order shall become effective on the sixth day after 
service. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4567) 


In re GLENWOOD E. Mason. P&S Docket No. 2193. Decided March 
26, 1956. 


Cease and Desist—Failure to Pay for Livestock—Insolvency— 
Violation of Act—Consent Order 


Where respondent, a registered dealer, purchased livestock from market 
agencies and failed to pay the full purchase price and operated as a 
dealer while insolvent, held, respondent shall cease and desist from 
such unfair, unjustly discriminating and deceptive practices. 

Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on December 1, 1955, by the Acting Direc- 
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tor of the Livestock Division, Agricultural Marketing Service. 
Respondent is charged with violating section 312(a) of the act 
(7 U.S.C. 213 (a)) and with being insolvent within the meaning 
of the provisions of the Act of Congress approved July 12, 1943 
(7 U.S.C. 204). On December 27, 1955, respondent filed an 
answer explaining the allegations set forth in the order of 
inquiry. Subsequently, on March 12, 1956, respondent filed an 
amended answer in which he admitted the facts alleged in the 
order of inquiry, stated that he is now able to discharge his 
financial obligations as they accrue, and consented to the issu- 
ance, without oral hearing, of an order requiring him to cease 
and desist from the practices complained of in the order of 
inquiry. Complainant has recommended that the order consented 
to by respondent be entered. 


FINDINGS OF FACT 
1. The Springfield Stock Yards, Springfield, Illinois, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 


stockyard, and at all times mentioned herein respondent was so 
registered. 


3. Respondent, on four occasions during the month of July 
1955, purchased livestock from market agencies at the stockyard 
and failed to pay the full purchase price for such livestock. 


4. As of December 1, 1955, respondent was insolvent. 


CONCLUSIONS 
By reason of the facts set forth above, it is concluded that re- 
spondent has violated section 312 (a) of the act (7 U.S.C. 213 (a) ). 
Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 


ORDER 
Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 
This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4568) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided March 26, 1956. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing current rates and charges 
to and including September 30, 1956, in order to allow sufficient time 
for the disposition of respondent’s petition to modify its schedule of 
rates and charges. 

Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Orders have been issued in this proceeding authorizing re- 
spondent to assess the current temporary schedule of rates and 
charges to and including March 31, 1956. The latest of these 
orders was issued on March 4, 1954 (13 A.D. 222). 


On February 7, 1956, respondent, by its attorney, filed a peti- 
tion requesting that it be granted authority to modify its current 
schedule of rates and charges (Tariff No. 25) by including therein 
certain rates and charges in lieu of the corresponding rates and 
charges now in effect. In the petition respondent further re- 
quested that the current schedule of rates and charges as so 
modified be continued in effect to and including March 31, 1958, 
and that the modifications requested be made effective at the 
earliest possible date. 

Notice of respondent’s petition filed on February 7, 1956, was 
published in the Federal Register on February 18, 1956 (21 F.R. 
1151), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer on March 23, 1956, stating that it is 
the opinion of the Division that the proposed rates and charges 
cannot be justified. The Division noted in the last paragraph of 
its answer that the authority for the assessment of the current 
temporary schedule of rates and charges is due to expire on 
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March 31, 1956, and recommended that an order be issued author- 
izing respondent to continue assessing the current temporary 
schedule of rates and charges for a period of six months, unless 
modified or further continued in effect during such period, in 
order to allow sufficient time for the disposition of this matter. 

The respondent, by its attorney, filed a document on March 26, 
1956, concurring in the recommendation contained in the last 
paragraph of the answer filed by the Livestock Division. 

Accordingly, respondent is authorized to continue assessing 
the current temporary schedule of rates and charges to and in- 
cluding September 30, 1956, unless modified or further continued 
in effect before such date, in order to allow sufficient time for 
the disposition of respondent’s petition filed on February 7, 1956. 
Respondent shall continue to submit the periodic reports required 
by prior orders. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on April 1, 1956, and copies 


hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4569) 


HARRY KRAUSE, d/b/a TRI-COUNTY COMMISSION COMPANY. P&S 
Docket No. 2180. Decided March 27, 1956. 


Cease and Desist—Violation of Act—Operating Without 

Being Properly Registered or Bonded—Failure to Pay 

for Livestock—Failure to Keep Proper Books and Rec- 
ords—Consent Order 


Where respondent operated as a market agency and dealer without being 
properly registered or bonded; purchased livestock with checks which 
were returned due to insufficient funds; and failed to keep such accounts, 
records and memoranda as fully and correctly disclosed all transactions 
involved in his business, held, respondent shall cease and desist from 
engaging in such unfair, unjustly discriminatory and deceptive practices 
and shal) keep proper books and records. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed on August 12, 1955, by the Director of the Live- 
stock Division, Agricultural Marketing Service. Respondent is 
charged with violating various provisions of the act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. On August 30, 1955, respondent 
filed an answer explaining the allegations of the order of inquiry 
and denying that he wilfully violated the act or the regulations. 
Subsequently, on March 15, 1956, respondent filed an amended 
answer in which he admitted the facts alleged in the order of 
inquiry, denied that he wilfully violated the act or the regula- 
tions, and consented to the issuance, without oral hearing, of an 
order requiring him (a) to cease and desist from the practices 
complained of in the order of inquiry, and (b) to keep such 
accounts, records and memoranda as will fully and correctly 
disclose all transactions involved in his business. Complainant 
has recommended that the order consented to by respondent be 


entered. 


FINDINGS OF FACT 


1. The Tri-County Commission Company Stockyard, Faith, 
South Dakota, hereinafter referred to as the stockyard, was at 
all times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent was at all times mentioned herein registered 
with the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis and as a dealer to buy and 


sell livestock for his own account at the stockyard. 


3. Respondent, at the stockyard, during the period from 
October 12, 1954, through April 11, 1955, operated in partner- 
ship with Pete Knapp as a market agency and as a dealer, as 
defined in the act, notwithstanding that respondent and said Pete 
Knapp were not registered with the Secretary of Agriculture to 
so operate and had not furnished a bond to cover their market 
agency and dealer operations. 

4. (a) Respondent, on or about January 26, 1955, at the 


Miller Livestock Auction Company Stockyard, Miller, South 
Dakota, a stockyard subject to the provisions of the act, pur- 
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chased 26 head of cattle from the Miller Livestock Auction Com- 
pany and, in payment of the purchase price of said cattle, issued 
two checks payable to the order of the “Miller Sale Barn” in the 
amounts of $2960 and $1,080, respectively, which checks were 
returned to the Miller Livestock Auction Company by the bank 
upon which they were drawn because of insufficient funds. 


(b) Respondent, on or about July 1, 1954, at the Lemmon 
Livestock Sales Company Stockyard, Lemmon, South Dakota, a 
stockyard subject to the provisions of the act, purchased live- 
stock from the Lemmon Livestock Sales Company and, in pay- 
ment of the purchase price of said livestock, issued a check in 
the amount of $1,836.38, which check was returned unpaid to the 
Lemmon Livestock Sales Company by the bank upon which it 
was drawn because of insufficient funds. 


5. Respondent, in connection with his market agency and 
dealer operations at the stockyard during the period from July 
1, 1954, through April 11, 1955, failed to keep such accounts, 
records and memoranda as fully and correctly disclosed all trans- 
actions involved in his business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 
hereof, it is concluded that respondent has violated sections 303, 
307, 312(a) and 401 of the act (7 U.S.C. 203, 208, 213(a), 222), 
and sections 201.10 and 201.29 of the regulations (9 CFR 201.10, 
201.29). 

Inasmuch as respondent has agreed to the disposition of this 
case on a consent order basis, and complainant has recommended 
that the order consented to by respondent be issued, the order 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 


This order shall become effective on the sixth day after service, 
and copies hereof shall be served upon the parties by registered 
mail or in person. 








om- 
ued 
the 
ere 
ank 


10n 
2 


ay- 

in 
the 
+s 


15 
03, 
2); 
10, 


his 
led 
ler 


e, 
ed 


CIRMELLA PRODUCE v. BEDFORD WHOLE. PRODUCE 221 
Cite as 15 A.D. 221 


(No. 4570) 


CIRMELLA PRODUCE v. BEDFORD WHOLESALE PRODUCE. PACA 
Docket No. 6686. Decided March 1, 1956. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where it is alleged the complainant sold and delivered tomatoes to respon- 
dent and respondent failed to pay the purchase price and respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
reply to the complaint constitutes an admission to the complaint and 
respondent’s failure to pay the agreed purchase price is in violation 
of the act for which reparation is awarded to the complainant. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 12, 1955. The formal 
complaint was filed on October 5, 1955. Complainant seeks an 
award of reparation in the amount of $105, which is alleged to 
be the purchase price of 30 crates of tomatoes sold to respondent 
in December 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 3, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 28, 1955. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Monte Cirmella, doing busi- 
ness as Cirmella Produce, whose address is State Farmers Mar- 
ket, Columbia, South Carolina. 


2. Respondent is a partnership composed of Jesse E. Powell 
and Raymond G. Jones, doing business as Bedford Wholesale 
Produce, whose address is Lake Drive, Bedford, Virginia. At the 
time of the transaction involved herein, respondent was not 
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licensed under the act, but was subject to license, and subse- 
quently paid arrearage covering the period of the transaction. 


3. On December 15, 1954, in the course of interstate com- 
merce, complainant sold to respondent 30 crates of tomatoes at 
$3.50 per crate f.o.b. Columbia, South Carolina. 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were inspected and accepted by respondent at Columbia, 
South Carolina, and were thereafter transported in respondent’s 
truck to Bedford, Virginia. 


5. The purchase price of the 30 crates of tomatoes is $105, no 
part of which has been paid by respondent to complainant. 


6. The informal complaint was filed on July 12, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 30 crates of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $105, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $105, with interest thereon at 
the rate of 5 percent per annum from January 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4571) 


FRANK KENWORTHY COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION. PACA Docket No. 6290. Decided March 
7, 1956. 


Dismissal of Petition for Reconsideration—Amendment 
to Previous Order 


Upon respondent’s allegations of error the findings of fact in the decision 
15 A. D. 42, 84, are amended to indicate two contracts rather than one. 
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Mr. Earl Jay Gratz and Mr. David B. Fitzgerald, of Gratz, Sperling & 
Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued 
on January 12, 1956, awarding reparation to complainant against 
respondent in the sum of $2,645 plus interest, and dismissing 
respondent’s counterclaim. A copy of the order was served by 
registered mail upon respondent on January 13, 1956. Pursuant 
to request, respondent was granted an extension of time to 
January 30, 1956, to file a petition for reconsideration; and the 
order of January 12, 1956, was stayed pending the issuance of a 
further order herein. Within the time allowed respondent filed its 
petition for reconsideration, alleging error in our order. 

One of respondent’s allegations of error indicates that two 
amendments should be made to our order of January 12, 1956. 
Accordingly, the first sentence of Finding of Fact No. 3 which 
reads, “On or about September 1, 1953, in the course of inter- 
stafe commerce, the parties entered into a contract whereby com- 
plainant agreed to purchase five carloads of lettuce for respond- 
ent.” is hereby amended to read, “On or about September 1 or 
September 2, 1953, in the course of interstate commerce, the 
parties entered into contracts whereby complainant agreed to 
purchase a total of five carloads of lettuce for respondent.” Also, 
the word “agreement” appearing in the first sentence of Finding 
of Fact No. 4 is hereby changed to “agreements.” 

Upon reconsideration of the order of January 12, 1956, as 
amended above, we find that all the issues set forth in respond- 
ent’s petition were thoroughly analyzed and considered at the 
time of issuance of our order. In our opinion, the order of Janu- 
ary 12, 1956, as amended above, is supported by the evidence of 
record and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 

The reparation awarded in our order of January 12, 1956, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4572) 


C. L. MCLAUGHLIN WHOLESALE PRODUCE v. SUNRISE PRODUCE 
CoMPANY. PACA Docket No. 6692. Decided March 7, 1956. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant alleged that he sold and delivered tomatoes to re- 
spondent but that respondent failed to pay the purchase price and 
respondent did not answer the complaint, held, failure of respondent 
to file an answer to the complaint constitutes a waiver of oral hearing 
and admission of the allegations, as provided in the rules of practice, 
and respondent’s failure to promptly pay the purchase price is in viola- 
tion of the act and reparation is awarded to the complainant, 


Mr. George Fink, of Monroe, Louisiana, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 9, 1955. The formal com- 
plaint was filed on November 23, 1955. Complainant seeks an 
award of reparation in the amount of $1,604.94, which is alleged 
to be the purchase price of one truckload of tomatoes sold to re- 
spondent in September 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on December 1, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on December 20, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Claude Lin McLaughlin, 
doing business as C. L. McLaughlin Wholesale Produce, whose 
address is P. O. Box 11101, Tampa 10, Florida. 







PRE 


CE 


nd 
nt 
1g 
e, 
a- 








McLAUGHLIN WHOLE. PROD. v. SUNRISE PROD. CO. 225 
Cite as 15 A.D. 224 


2. Respondent, Sunrise Produce Company, is a partnership 
composed of Philip Maurici, Tony Governale, and Victor S. Cam- 
pisi whose address is P. O. Box 16, Produce, Florida. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about September 20, 1954, in the course of inter- 
state commerce, complainant sold to respondent 521 boxes of 
tomatoes at the prices indicated f.o.b. Manteca, California. 


81 boxes 6x7’s—5,184 lbs. at $.03% lb. $ 181.44 
440 boxes 6x6’s and larger—28,160 lbs. at .04% lb. 1,267.20 
521 used W.B. boxes at .30 156.30 





Total $1,604.94 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Manteca, California, to re- 
spondent at New Orleans, Louisiana. Upon arrival of the ship- 
ment at destination, respondent accepted the tomatoes and made 
no complaint with reference thereto. 


5. The purchase price of the truckload of tomatoes, including 
the charge for boxes, is $1,604.94. No part of this amount has 
been paid by respondent to complainant. 


6. The informal complaint was filed on June 9, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,604.94, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,604.94, with interest thereon 
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at the rate of 5 percent per annum from October 1, 1954, until p 
paid. s] 
The facts and circumstances set forth herein shall be published. \ 
Copies hereof shall be served upon the parties. 
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(No. 4573) sor 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. CARUSO FRUIT DIs- 
TRIBUTORS, INC. PACA Docket No. 6165. Decided March 7, 1956. 


F.o.b. Sale—Normal Transportation—Suitable Shipping 
Condition—Rejection Without Reasonable Cause il 


Where complainant sold to respondent a carload of U.S. No. 1 honeydew , f 
melons, f.o.b. shipping point, which met specifications at shipping Y 
point but showed excessive decay when inspected at destination and : 
respondent rejected the produce as not having been in suitable shipping } k 
condition, and it appears that the transportation service and conditions 
were not normal and the inspections at destination were made two and 
three days after arrival; held, under the circumstances it cannot be 
said that the melons were not in suitable shipping condition as required 
under the f.o.b. terms of the contract, and respondent’s rejection of the 
shipment was without reasonable cause and in violation of the act. 


Damages—Resale After Rejection Without Reasonable 
Cause 


In an action by the seller for non-acceptance of produce, the general measure 
of damages is the difference between the contract price and the market 
value at the time the produce ought to have been accepted. Where the 
seller promptly and properly resells the produce, the resale price 
is considered to represent the market value. Also the seller is entitled 
to recover proper expenses of resale. 


| 


Complainant pro se. Mr. Norman Coplan, of Bernstein, Weiss, Tomson, 
Hammer & Parter, of New York, N. Y., for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer : 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Formal complaint was filed October 12, 1953. It is 
alleged that complainant sold to respondent on or about August 
13, 1953, a car of U.S. No. 1 honeydew melons at an agreed f.o.b. 
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price of $1,920; that melons meeting contract specifications were 
shipped by complainant from Tipton, California, and tendered 
to respondent at Albany, New York; but that the shipment 
was rejected by respondent. Complainant seeks reparation in 
the amount of the alleged loss on resale, $1,102.95. 

Copies of the complaint and of the Department’s report of 
investigation were served on respondent by registered mail on 
January 25, 1954. On the same day, complainant was served by 
registered mail with a copy of the report of investigation. 

Respondent filed an answer to the complaint on February 10, 
1954. Respondent denies liability; and avers that the agreement 
between the parties called for a carload of U.S. No. 1 honeydew 
melons to be transported from California to Albany, New York, 
in suitable shipping condition, and that complainant tendered 
for delivery melons which were abnormally deteriorated, decayed, 
rotten and bruised. 

Copies of a supplemental report of investigation were served 
by registered mail upon respondent’s attorney and upon com- 
plainant on April 20 and 23, 1954, respectively. 

Oral hearing was held at New York City on January 18, 
1955, at which respondent was represented by counsel. Two 
witnesses testified for respondent. No one appeared or testified 
for complainant. Upon its request, there were received in evi- 
dence for complainant the deposition of one witness and the 
exhibits attached to the complaint. 


FINDINGS OF FACT 


1. Complainant, Pacific Coast Fruit Distributors, Inc., is a 
corporation whose address is 1315 East 7th Street, Los Angeles 
21, California. 


2. Respondent, Caruso Fruit Distributors, Inc., is a corpora- 
tion whose address is Menands Regional Market, P. O. Box 
487, Albany, New York. Respondent was licensed under the act 
at the time of the transaction involved herein. 


3. On or about August 13, 1953, in the course of interstate 
commerce, complainant sold to respondent a carload of U.S. 
No. 1 honeydew melons, Blue Ribbon brand, containing 640 
crates, at an agreed price of $3 per crate, f.o.b. shipping point, 
for a total purchase price of $1,920. The contract between the 
parties was negotiated by J. F. MacNulty, Inc., a brokerage 
concern located at Menands Regional Market, Albany, New York. 





228 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 226 


4. On August 14, 1953, complainant shipped from loading 
point in the State of California to respondent at Albany, New 
York, 640 crates of honeydew melons in car PFE 75714. 


5. A Federal-State of California inspection certificate evi- 
dencing an inspection made at Tipton, California of the melons 
in car PFE 75714 which was completed at 3 p.m., August 12, 
1953, reads, in part, as follows: 


“Condition of car: Hatch covers open, plugs out, bunkers 
empty. 


* * * 


“Quality amd condition: Melons mature, mostly firm ripe, 
many hard ripe, creamy white to light green color; well 
formed. No decay. Defects average within grade tolerance. 
“Grade: U. S. No. 1.” 


6. Car PFE 75714 was ordered placed for loading at 7 a.m., 
August 12, 1953, and loading commenced at 7 a.m. on that date. 
Loading was completed, and bill of lading was signed at 7 p.m., 
August 13, 1953. 


7. Car PFE 75714 left Tipton, California, at 9:55 a.m. on 
August 14, 1953. The car arrived at Roseville on August 14, 
and left Roseville August 15, 3 hours and 15 minutes late. The 
car arrived at Ogden on August 16, 1953, 2 hours and 20 minutes 
late. In Ogden the car was received by the Union Pacific Rail- 
road from the Southern Pacific Railroad with a bad order run- 
ning board, which necessitated repair. The car departed Ogden 
at 10:15 p.m., August 16, 1953, which constituted a layover 
at Ogden of about 9 hours. The shipment arrived at Albany, 
New York, on Saturday, August 22, 1953, at 9:35 a.m. and was 
placed on respondent’s private siding at 2 p.m. the same day. 
Placement of the car on the consignee’s siding was notice to 
consignee of arrival. 


8. Car PFE 75714 was initially iced upon the shipper’s 
instructions at Tipton, California, on August 13, 1953, at 6 p.m. 
The car was re-iced at various icing stations enroute to destina- 
tion with the exception of Ogden, Utah, where none was added. 
At the next icing station after Ogden, which was Laramie, 
Wyoming, the bunkers were only approximately half full and 
4,400 pounds of ice was added. On arrival in Albany on Satur- 
day, August 22, 1953, the ice measured 9 inches down in the 
bunkers. No icing inspection was made on Sunday, August 23. 
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On August 24 the ice measured 39 inches down in the bunkers, 
at which time 5,800 pounds of ice was added. The bunkers were 
full of ice on August 25, 1953. On August 26, 1953, the ice 
measured 20 inches down in the bunkers. 


9. Respondent requested Federal inspection of the melons 
at approximately 9 a.m. on Monday, August 24, 1953. 


10. An inspection of the honeydew melons in car PFE 75714 
was made at destination by the Railroad Perishable Inspection 
Agency at 10:30 a.m. on Monday, August 24, 1953. This inspec- 
tion was limited to the top layer of the shipment, and revealed 
an average of 4% decay. 


11. A restricted Federal inspection was made of the melons 
in car PFE 75714 on Tuesday, August 25, 1953, at 9 a.m. at 
destination. The certificate evidencing this inspection reads, in 
part, as follows: 

“Condition: Stock is mostly firm, some firm ripe, mostly 
white, many cream color. Range in most crates 1 to 3 
melons per crate, in few crates none, average approximately 
12% show soft bruises. In 12 size no decay, in 9 size in most 
crates no decay, in many crates 1 to 2 melons per crate 
average 6% decay for load. Decay is Fusarium Rot in various 
stages. 

“Remarks: This inspection and certificate is restricted to 
accessible portion of product and lading consisting of stock 
in crates in 2 upper layers.” 


12. Respondent rejected the melons in car PFE 75714 
promptly following the inspection of August 25, 1953. Thereafter 
complainant diverted the shipment to New York City and resold 
the melons for gross proceeds of $1,937.25. Expenses covering 
freight, sorting and commission totalling $1,117.20, and an inspec- 
tion charge of $3 were paid by complainant in connection with 
the resale. Net proceeds of $817.05 were recovered by complainant. 


13. Formal complaint was filed on October 12, 1953, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


In defense of the complaint respondent contends that the melons 
tendered by complainant were not in suitable shipping condition. 
Under the f.o.b. terms of the contract, the seller warranted that 
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the melons were in suitabe shipping condition, and the buyer 
assumed all risk of damage and delay in transit not caused by the 
shipper. “ ‘Suitable shipping condition,’ in relation to direct ship- 
ments, means that the commodity, at time of billing, is in a condi- 
tion which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale.” 
Regulations, 7 CFR 46.24(j). 


The first issue we shall consider is whether transportation 
service and conditions herein were normal. If they were not, the 
suitable shipping condition rule is by definition inapplicable. From 
the car running record as shown by the evidence herein, and as 
detailed in Findings of Fact Nos. 7 and 8, it appears that the ship- 
ment in controversy left Roseville 3 hours and 15 minutes late, 
and arrived at Ogden 2 hours and 20 minutes late. At the latter 
point the car was set aside for repairs to a bad order running 
board, and departed Ogden at 10:15 p.m., August 16, 1953, which 
constituted a layover of about 9 hours in Ogden. No ice was added 
at the Ogden station, and it appears that the bunkers were half 
empty at the next station, which was Laramie. A study of the over- 
all transit record of the car shows a delay enroute of at least 11 
hours and 20 minutes. The shipment arrived at Albany at 9:35 
a.m. on Saturday, August 22, 1953, and was placed at respondent’s 
siding at 2 p.m. that day. The evidence referred to raises doubt as 
to whether the transportation service and conditions for the ship- 
ment can be said to have been normal. In Harry Harris v. 
Damiano Fruit Company, 14 A.D. 1014, involving a delay enroute 
approximating one day, we held under the circumstances of that 
case that the transportation service and conditions therein 
reported were not normal, and that the suitable shipping condi- 
tion rule was inapplicable. There is some evidence to justify 
a similar conclusion in this case. Because, however, the issue 
is not free from doubt, we proceed to a consideration of the 
condition of the melons at destination. 


It is contended by respondent that the melons were not in 
suitable shipping condition, and that they were abnormally dete- 
riorated, decayed, rotten and bruised. The Railroad Perishable 
Inspection Agency top layer, destination inspection completed 
at 10:30 a.m. on August 24, 1953, revealed an average of 4% 
decay. The Federal inspection certificate issued at destination 
on August 25, 1953, which was restricted to the accessible por- 
tion of the product in the 2 upper layers of the car, indicates 
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an average of 12% soft bruises and 6% decay for the load. The 
decay was Fusarium Rot in various stages. Austin J. McCabe, 
called by respondent as an expert witness, testified that, in his 
opinion based upon the inspections made at shipping point and 
destination, the melons in controversy were abnormally dete- 
riorated. Respondent offered in evidence U.S. Department of 
Agriculture Circular No. 773, entitled “Spoilage of Fresh Fruits 
and Vegetables in Rail Shipments Unloaded at New York City, 
1935-42.” Appearing in Table 29 at page 45 thereof, is a sum- 
mary of inspections of honeydew melons for 1933-35 and 1941. 
These were inspections of rail shipments from California, Ari- 
zona and Colorado, the results of which showed an average of 
2.2% total of decays and mold per carload inspected. Fusarium 
Rot in the same period averaged .1%. 


Official standards for U.S. No. 1 honeydew melons allow a 
tolerance of 1% for melons affected by soft rot. Compared with 
the average of 2.2% decay reported at destination in Circular 
No. 773, referred to above, the average of 6% decay reported 
at destination for the shipment in controversy appears clearly 
to be in excess of the average. However, other relevant evidence 
herein must be taken into considration. Of considerable signifi- 
cance is the fact that the 6% decay referred to was reported 
on Tuesday August 25, 1953, at 9 a.m., which was almost 3 
days after arrival of the car at destination. Taking into consid- 
eration also the delay in transit, discussed above, the Federal 
inspection was not made until approximately 3 to 4 days after 
the time the car would have arrived if it had not been delayed 
in transit. The Railroad Perishable Inspection Agency inspec- 
tion of August 24, showing 4% decay, indicates an increase of 
2% from August 24 to August 25, 1953. Since decay is progres- 
sive, it is uncertain what the condition of the shipment was on 
Saturday, August 22, 1953. Further, the 12% soft bruises 
reported is damage of a nature which may have been caused 
by transit conditions, and which would therefore have been at 
respondent’s risk. Under these circumstances, we conclude that 
the evidence is insufficient to show that the melons were not 
in suitable shipping condition. 


From the foregoing it is our conclusion that the melons shipped 
by complainant met contract requirements, and that respond- 
ent’s rejection was without reasonable cause and in violation 
of section 2 of the act. 
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In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. In such event, the seller is also entitled to 
recover proper expenses incurred in the resale. Deschutes Valley 
Potato Company, Inc. v. Santa Barbara Frozen Foods, 15 A.D. 
165, (1956). It appears from the evidence that complainant 
promptly and properly resold the carload of honeydew melons, 
and that gross proceeds of $1,937.25 were received. Total expenses 
of $1,120.20 deducted from the gross proceeds results in net 
returns to complainant of $817.05. This latter sum deducted 
from the contract price of $1,920, leaves a balance due complain- 
ant of $1,102.95. Reparation of $1,102.95 with interest should 
be awarded to complainant, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $1,102.95, plus inter- 


est thereon at the rate of 5 percent per annum from September 
1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4574) 


UNITED FRUIT & PRODUCE COMPANY v. LEWIS D. GOLDSTEIN FRUIT 
& PRODUCE CORPORATION. PACA Docket No. 6183. Decided 
March 7, 1956. 


Dismissal of Petition for Reconsideration 


Where the previous order 15 A. D. 82, 88, is supported by the evidence and 
the applicable principle of law, the petition for reconsideration is 
dismissed. 


Mr. Earl Jay Gratz and Mr, David B. Fitzgerald, of Gratz, Sperling & 
Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued 
on January 5, 1956, awarding reparation to complainant against 
respondent in the amount of $1,909.87, with interest. A copy of 
this order was served upon respondent on January 9, 1956. At 
respondent’s request, the time for filing a petition for reconsider- 
ation was extended to January 30, 1956. The order of January 5, 
1956, was stayed pending the issuance of a further order herein. 
Within the time allowed respondent filed a petition for recon- 
sideration claiming that the order was in error in several respects. 


Upon reconsideration of the order of January 5, 1956, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of issuance of such 
order. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 


The reparation awarded in the order of January 5, 1956, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4575) 


Dow-JENKINS SHIPPING Co., INC. v. LEo Lococo’s Sons. PACA 
Docket No. 6644. Decided March 9, 1956. 


Failure to Pay Purchase Price of Bananas—Admission 
of Liability 


Where it is alleged that complainant sold and delivered bananas to re- 
spondent but respondent failed to pay the agreed purchase price and 
respondent filed an answer admitting liability for the indebtedness 
claimed, held, respondent’s failure to pay the purchase price is in 
violation of the act and reparation is awarded to complainant for 
the amount due, 


Complainant and respondent pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

In a formal complaint filed on August 17, 1955, complainant 
seeks to recover $4,787.85, which is alleged to be the total pur- 
chase price of three lots of bananas sold by complainant to re- 
spondent in May and June 1955. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 7, 1955. A copy of the Department’s report of investigation 
was served upon complainant on November 4, 1955. Respondent 
by letter dated November 24, 1955, filed an answer to the formal 
complaint in which it admitted its liability to complainant for the 
indebtedness claimed. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Co., Inc., is a corpora- 
tion whose address is 627 East Bay Street, Jacksonville, Florida. 


2. Respondent is an individual, Leonard J. Lococo, doing 
business as Leo Lococo’s Sons, whose address is 215 East Jeffer- 
son Street, Louisville, Kentucky. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During May and June 1955, in the course of interstate 
commerce, complainant sold to respondent three lots of bananas. 
The dates and prices, f.o.b. shipping points in Florida, are as 
follows: 

May 22, 1955 
305 stems weighing 23,820 lbs. at $6.50 cwt. $1,548.30 
Loading charge 13.50 


Total invoice $1,561.80 


June 1, 1955 
310 stems weighing 20,280 lbs. at $7.25 ecwt. $1,470.30 
Loading charge 13.50 


Total invoice $1,483.80 


June 22, 1955 
323 stems weighing 23,050 lbs, at $7.50 ewt. $1,728.75 
Loading charge 13.50 


Total invoice $1,742.25 
TOTAL $4,787.85 
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4. Three lots of bananas meeting the specifications of the fore- 
going contracts were shipped by complainant by truck from ship- 
ping points in Florida to respondent in Louisville, Kentucky, and 
upon delivery were accepted by respondent without complaint. 
Although admitting liability, respondent has failed and refused 
to pay to complainant the total purchase price of the three lots 
of bananas, or any part thereof. 


5. The formal complaint was filed on August 17, 1955, which 
was within 9 months after the time the causes of action accrued. 


CONCLUSIONS 


Respondent does not deny that he is indebted to complainant 
for the total purchase price of the three lots of bananas. The 
report of investigation contains a letter to the Department from 
respondent which in effect admits liability. Also, in his answer 
respondent admits his indebtedness to complainant in the full 
amount of $4,787.85. In said answer respondent states further: 


“. . . Not only do we owe Dow-Jenkins but other accounts, 
which we are paying part at a time.” 


However, respondent has made no payments on the amount owed 


complainant. 

We conclude that respondent’s failure to pay the total pur- 
chase price of the shipments involved herein is a violation of 
section 2 of the act and that reparation in the amount of 
$4,787.85, with interest, should be awarded to complainant. 

The facts and circumstances set forth herein should be 
published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $4,787.85, with interest 
thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4576) 


EASTLACK & SHARE v. C. B. MESSICK, JR. PACA Docket No. 6652. 
Decided March 9, 1956. 


Failure to Deliver Produce—Failure to Refund Advances— 
Default 


Where it is alleged in the complaint that in accordance with an agreement 
between complainant and respondent, complainant advanced respondent 
$4,000 and respondent was to ship vegetables to complainant but 
respondent failed to deliver any produce or to refund the advance 
and respondent failed to answer the complaint, held, respondent’s failure 
to answer the complaint constitutes, under the rules of practice, a 
waiver of oral hearing and an admission of the allegations therein 
and respondent’s failure to deliver the produce or refund the advance 
is in violation of the act and complainant is awarded reparation in the 
amount of $4,000. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. M/r, A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 29, 1955, and the formal 
complaint was filed on October 10, 1955. Complainant seeks an 
award of reparation in the amount of $4,000, which amount com- 
plainant alleges that it advanced to respondent in October 1954, 
for the purchase of vegetables to be shipped by respondent to 
complainant. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on November 14, 1955. 
On that same day a copy of the report of investigation and a 
copy of the formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice respondent has 


not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Eastlack & Share, is a partnership composed 
of George E. Eastlack and Jerry B. Share whose address is 131 
Dock Street, Philadelphia 6, Pennsylvania. 


2. Respondent is an individual, Calvin B. Messick, Jr., doing 
business as C. B. Messick, Jr., whose address is P. O. Box 181, 
Wauchula, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On or about October 8, 1954, in the course of interstate 
commerce, complainant entered into an oral contract with re- 
spondent, whereby respondent was to receive an accommodation 
advance from complainant in the sum of $4,000, and respondent 
was to ship various kinds of vegetables in interstate commerce to 
the complainant for sale in the Philadelphia market. The agree- 
ment further provided that complainant was to reimburse itself 
out of the proceeds of sale of the various vegetables sent to it by 
respondent and, in addition, complainant was to receive 10% of 
the gross proceeds as a commission for handling. 


4. In accordance with the aforesaid contract, complainant 
forwarded a check dated October 8, 1954, in the sum of $4,000 
to the Mardella Springs Bank at Mardella Springs, Maryland, 
and it was deposited to the account of respondent. 


5. Respondent failed and neglected to ship or deliver to com- 
plainant any produce under the terms of the aforementioned con- 
tract or to refund any part of the $4,000 advanced to him by 
complainant. 


6. The informal complaint was filed on June 29, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to ship or deliver to complainant various 
vegetables for which funds had been advanced by complainant 
or to refund the funds advanced by complainant to respondent is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $4,000 with interest, and 
the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,000, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4577) 


In re FRANK LACHINA. PACA Docket No. 6540. Decided March 
12, 1956. 


Denial of Application for License—Past Record of 
Violations 


Where applicant for a license admitted the charges contained in the com- 
plaint but explained that his failure to pay for numerous purchases 
of produce handled by him resulted from misfortune in his trucking 
business but it appears that most of the transactions occurred prior 
to the misfortune referred to and the evidence at the hearing disclosed 
repeated and flagrant violations and a disregard for others engaged 
in selling produce, held, applicant is unfit to engage in the business 
of a commission merchant and his application for a license is denied. 


Defense of Bankruptcy 


While a discharge in bankruptcy provided the applicant for a license with 
a legal means of avoiding payment of debts for produce purchased, it 
did not erase the course of conduct on his part in the past. 


Mr. Frederick W. Woodley, for Regulatory Branch. Mr. R. L. Pearson, of 


Memphis, Tennessee, for applicant Mr. G. Osmond Hyde, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). Frank 
Lachina applied to the Regulatory Branch, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States 
Department of Agriculture, for a license under the act as a com- 
mission merchant, dealer or broker to engage in the business of 
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handling fresh and frozen fruits and vegetables in interstate and 
foreign commerce. His application was received by the Regula- 
tory Branch in Washington, D. C., on July 12, 1955. On July 29, 
1955, the Chief of the Regulatory Branch filed a notice to show 
cause why a license should not be denied to the applicant because 
of past practices of a character prohibited by the act. 


A copy of the notice to show cause was sent to the home 
address of the applicant by registered mail and was receipted 
for by Mamie Lee Lachina on August 26, 1955. A hearing on the 
matter was convened before G. Osmond Hyde, Hearing Exam- 
iner, United States Department of Agriculture, in Memphis, 
Tennessee, on September 6, 1955. The applicant was not present 
but his friend, Leon J. Perry, Memphis, Tennessee, appeared in 
his behalf. Mr. Perry stated the applicant was unavoidably absent 
because of illness in his family and that Mr. Lachina wanted an 
opportunity to be heard. With the consent of Frederick W. Wood- 
ley, Office of the General Counsel, United States Department of 
Agriculture, who represented the Regulatory Branch, Fruit and 
Vegetable Division, the hearing was recessed to be reconvened at 
a time and place to be fixed by the hearing examiner. 


Under date of September 13, 1955, an answer to the moving 
paper, in the form of a letter, signed by R. L. Pearson, Attorney 
at Law, Memphis, Tennessee, was transmitted to the Hearing 
Clerk in behalf of the applicant. The hearing examiner, on Octo- 
ber 3, 1955, set the matter for further hearing in Memphis, Ten- 
nessee, on October 14, 1955. The hearing was resumed in Mem- 
phis on that date. The applicant was represented by his counsel, 
R. L. Pearson, and Frederick W. Woodley appeared as counsel 
for the Regulatory Branch, Fruit and Vegetable Division. 


At the hearing the applicant, through his counsel, admitted 
all the allegations set forth in the moving paper but contended 
that an accident with his truck resulting in the loss of the load 
of produce it carried at the time together with alleged business 
practices by his employee, Sam Barone, forced him into bank- 
ruptcy. 

At the close of the hearing the parties were given time to file 
proposed findings of fact, conclusions and order, and written 
arguments or briefs in support thereof based upon the evidence 
received at the hearing. Such papers were filed in behalf of the 
Regulatory Branch, Fruit and Vegetable Division, but none was 
filed by or in behalf of the applicant. 
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The hearing examiner issued a report recommending that the 
application for a license be denied. The applicant filed exceptions 
which in effect admitted the truth of the hearing examiner’s 
proposed findings of fact but objected to what the applicant 
understood to be a recommendation that a license be permanently 
denied the applicant. 


FINDINGS OF FACT 


1. The applicant, Frank Lachina, is an individual whose busi- 
ness address at the time this application was filed was 812 Scott 
Avenue, Memphis, Tennessee. At the time of the transactions 
involved herein, the applicant was engaged in the business of buy- 
ing and selling perishable agricultural commodities at 368 Wash- 
ington Street, Memphis, Tennessee, under license No. 149651 
issued to him on February 3, 1954, pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended, and which 
expired on February 3, 1955. 


2. The applicant failed and refused to pay the full agreed 
purchase price to shippers of fresh fruits and vegetables in inter- 
state commerce for perishable agricultural commodities pur- 


chased and accepted by him during the period May 7, 1954, 
through December 14, 1954, as set forth in the following tabu- 
lation: 


Amounts of agreed 
purchase price Date of Shipment 
Shipper not paid (On or about) 


Watkins & Wilson Produce Co., 
Lake Butler, Florida $ 768.15 May 7, 1954 
G. N. Rou, Lowell, Florida 362.50 May 25, 1954 


Farmers Market, Hendersonville, 
North Carolina 370.00 During July 1954 


Lurry Brokerage Company, New 
Orleans, Louisiana (Agent for 
Hereford Growers and Shippers’, 
Inc., Hereford, Texas) 912.50 July 30, 1954 


Growers Sales Service, Inc., 
Carbondale, Illinois 304.00 August 11, 1954 


Homer Wilkins, Cobden, linois 307.75 August 17, 1954 
Miller Brothers, Centralia, Illinois 918.00 August 18, 1954 


E. M. Hall, Memphis, Tennessee 
Agent of Nelson Jay Potato Co., 
Minatera, Nebraska ,072.! August 18, 1954 
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Amounts of agreed 
purchase price Date of Shipment 
Shipper not paid (On or about) 


St. Croix Canning Company, 
Lynn, Indiana 845.00 September 2, 1954 


Ft. Lupton Produce 
Ft. Lupton, Colorado 1,043.40 October 1, 1954 


F. D. Chickering, 
Endeavor, Wisconsin 875.00 October 26, 1954 


E. M. Hall, Memphis Tennssee 637.30 Various lots shipped 
between November 2— 


December 8, 1954 


Leirness Potato and Supply Co., 
Hillsboro, North Dakota 2,210.50 Four lots shipped 
between November 22 


and December 11, 1954 


Newbern Groves, Tampa, Florida 849.00 December 11, 1954 
Dillon Orchards, Hancock, Maryland _ 1,750.00 December 14, 1954 


Total $13,225.60 


3. On or about January 20, 1955, the applicant filed a volun- 
tary petition in bankruptcy in the United States District Court 
for the Western District of Tennessee at Memphis, Tennessee. 
He was subsequently adjudged a bankrupt and on April 12, 1955, 
was discharged in that proceeding. 


CONCLUSIONS 


Section 4(d) of the Perishable Agricultural Commodities Act, 
1930, as amended, provides, in pertinent part, as follows (7 U.S.C. 
499d (d)): 

“If after hearing the Secretary finds that the applicant is 
unfit to engage in the business of a commission merchant, 
dealer, or broker by reason of having prior to the date of the 
application engaged in any practice of the character pro- 
hibited by this chapter, . . . the Secretary shall refuse to 
issue a license to the applicant.” 

At the hearing the applicant admitted that he failed to make 
full payment promptly for the perishable agricultural commodi- 
ties purchased and accepted by him, in interstate commerce, with 
respect to each of the transactions set forth in Finding of Fact 2. 

The purpose of the Perishable Agricultural Commodities Act 
is to suppress unfair and fraudulent practices in the marketing 
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of fresh fruits and vegetables. Section 2 of the act (7 U.S.C. 
499b) makes it unlawful for a dealer in interstate commerce to 
fail or refuse to make full payment promptly with respect to any 
transaction in a perishable agricultural commodity. The appli- 
cant admittedly has engaged in this prohibited practice. His 
violations of section 2 of the act have been repeated and flagrant. 
In re Fred Chorna Produce Co., 13 A.D. 554 (1954) ; In re Vin- 
cent J. Squillante, Inc., 13 A.D. 304 (1954); In re Southern 
Transportation Co., 12 A.D. 743 (1953) ; In re Eastern Produce 
Distributors, Inc., 11 A. D. 217 (1952). 

The applicant testified at the hearing that at the time he com- 
menced his operations at 368 Washington Street, Memphis, Ten- 
nessee, Sam Barone was in his employ and continued to be dur- 
ing the time the business was operated. According to the testi- 
mony, Barone bought and sold produce for applicant and both of 
them kept the books relating to the business. During the period 
the transactions complained of occurred, applicant was operating 
on very limited resources. Not only was he expected to pay the 
agreed price for the produce he purchased but he also had to 
make payments on two tractors and trailers he had obtained for 
use in his business. According to his testimony, during the period 
involved herein the financial plight of the applicant gradually 
worsened until it eventually reached the point where he was 
holding off pressing creditors pending the arrival and sale of 
subsequent loads of produce, the proceeds from which he would 
use to pay the earlier creditors. In this fashion he was attempt- 
ing to gain time but, as he testified, the more he resorted to this 
means of financing his operations the worse his plight became 
until finally he concluded to seek relief from his financial pre- 
dicament through an involuntary bankruptcy proceeding. 


Applicant admitted his records relating to receipts of produce 
and disposition thereof were scantily maintained. While he testi- 
fied he had suspicions that Barone was taking advantage of him 
through unaccounted for sales of produce, no affirmative evidence 
supporting such suspicions was presented. His views in that 
regard were not strong enough to cause the applicant to termi- 
nate his arrangement with Barone prior to the time the bank- 
ruptcy proceeding was instituted. 


The applicant testified that the accident involving one of his 
trucks and the loss of the load of produce it carried did not 
occur until around the first part of December 1954. The exact 
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date was not fixed. This misfortune could have no bearing on the 
failure and refusal of the applicant to make prompt payment of 
the full agreed purchase price with respect to at least 12 ship- 
ments of produce he received during the period May 7, 1954, to 
and including November 2, 1954, as set forth in Finding of Fact 2. 


We are dealing here with the conduct of the applicant as it 
involved his relationship to the public at large as represented by 
persons engaged in the business of buying and selling perishable 
agricultural commodities in interstate commerce. This is not the 
case of a sudden and unexpected business loss which prevented 
the applicant from paying for produce purchased but rather the 
collapse of a business that the applicant admitted was being 
operated under an impossible scheme of financing. The applicant, 
in the conduct of his business, displayed such disregard for 
others engaged in selling produce in interstate commerce as to 
warrant a finding that he is unfit to engage in the business of 
a commission merchant, dealer or broker. In re Seymour Bloom, 
14 A.D. 576 (1955). 


While his discharge in bankruptcy provided the applicant with 
a legal means of avoiding payment of the debts involved herein, 
it did not erase the course of conduct on his part that he testified 
caused him to seek relief from his creditors through the bank- 
ruptcy court. In re John Cunningham McDow, 14 A.D. 580 (1955). 


In view of all the circumstances herein discussed, the applica- 
tion in this proceeding for a license under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, should be denied at 
this time. This conclusion does not mean that the applicant should 
be forever denied a license. The applicant may apply again in the 
future and his application will then be considered upon the basis 
of the information available at that time. 


ORDER 


The application of Frank Lachina for a license is denied. 

The facts and circumstances as set forth herein shall be 
published. 

A copy hereof shall be served upon the applicant by registered 
mail. 
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(No. 4578) 


BALTIMORE FRUIT AND PRODUCE ASSOCIATION v. MAGNELLI’S 
FRUIT AND PRoDUCE. PACA Docket No. 6660. Decided March 
16. 1956. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Where it is alleged that four producer-dealers sold and delivered produce 
to respondent but that respondent made only part payment and these 
producer-dealers assigned their claims to complainant and respondent 
failed to answer the complaint,held, respondent’s failure to reply 
constitutes an admission of the allegation in the complaint and a 
waiver of oral hearing and respondent’s failure to make full payment, 
thus admitted, is in violation of the act and complainant is awarded 
reparation for the balance due. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a repartion proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 13, 1954. A formal com- 
plaint was filed on November 14, 1955. Complainant, as assignee 
of four produce dealers, seeks an award of reparation in the 
amount of $3,844.65, which is alleged to be the unpaid balance 
of the purchase prices of produce purchased by respondent during 
June and July 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 18, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


proceedings. 
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FINDINGS OF FACT 


1. Complainant, The Baltimore Fruit and Produce Associa- 
tion, is a corporation whose address is 12 East Pratt Street, Bal- 
timore 2, Maryland. 


2. Respondent is a partnership composed of Lino Magnelli, 
Wm. C. Magnelli, Theodore A. Magnelli, Almond J. Magnelli, 
and Catina Magnelli, doing business as Magnelli’s Fruit and 
Produce, whose address is 112-114 S. 2nd Street, Harrisburg, 
Pennsylvania. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. In the course of interstate commerce and by oral contracts 
on the dates shown below, the following dealers at Baltimore, 
Maryland, sold and delivered to respondent various perishable 
agricultural commodities covered by invoices totaling $4,444.65: 

Dealer Date of Sale Amount 
Miles-Conley Company June 14-16, 1954 $ 230.75 
The John P. Nolan Company June 7-July 12, 1954 494.15 
Tony Vitrano Company June 7-July 21, 1954 2,237.75 
Zimmerman Brothers June 21-July 19, 1954 1,482.00 


Total $4,444.65 


4. Produce meeting the specifications of the foregoing con- 
tracts was delivered to and accepted by respondent at Baltimore, 
Maryland, and thereafter was transported by truck to Harris- 
burg, Pennsylvania. 


5. In August 1954, the dealers referred to in Finding of Fact 3 
assigned the: claims involved in this proceeding to complainant. 


6. The total purchase price of the produce sold by com- 
plainant’s assignors to respondent is $4,444.65, of which only 
$600 has been paid by respondent to said assignors. There is 
due and owing by respondent to complainant the sum of 
$3,844.65. 


7. Informal complaint was filed on August 18, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant or its 
assignors the purchase prices of the produce involved in this 
proceeding is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $3,844.65, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,844.65, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4579) 


S. A. GERRARD COMPANY v. C. BASIL COMPANY. PACA Docket 
No. 6261. Decided March 16, 1956. 


F.o.b. Sale—Normal Deterioration—Evidence—Burden of 
Proof 


Where complainant sold to respondent a carload of U.S. No. 1 lettuce, f.o.b. 
shipping point, which met contract specifications at the shipping point, 
but respondent rejected it at destination as a restricted federal in- 
spection indicated an average of 2% decay and 9% of heads damaged 
by tipburn, and a private inspection showed 4-16% light to heavy 
marginal brown discoloration; 0-12%, average 5% decay in early to 
fairly well advanced stage;held, upon a breach of warranty of suitable 
shipping condition as a defense, the burden is on respondent to show 
that the percentage of decay in the lettuce found at destination was 
abnormal for U.S. No. 1 lettuce, and as the percentages noted are less 
or not greatly in excess of the averages of other shipments of lettuce 
under similar circumstances, respondent has failed to sustain its 
burden of proof and reparation is awarded to complainant for the 
balance of the purchase price. 


Complainant pro se. Mr, Alexander Golbus, of Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as “the act.” The S. A. Gerrard Company 
filed complaint with the Department on May 7, 1954, alleging that 
it sold and diverted the the C. Basil Company a carload of U.S. 
No. 1 lettuce; that upon delivery of the shipment at Chicago, 
Illinois, respondent sought to rescind the contract, but complain- 
ant refused to take the shipment back; and that respondent 
thereafter placed the lettuce with a jobber for sale on consign- 
ment and remitted the net proceeds of such sale in the amount 
of $673.74 to complainant as full settlement of the account. 
Complainant alleges that it refused to accept the payment on 
these terms and that the payment was resubmitted as the un- 
disputed amount due, without prejudice to further recovery. 
Complainant demands reparation in the amount of the contract 
price of $1,216 less the $673.74 paid on account, or the net 
amount of $542.26. 


A copy of the complaint was served on respondent by registered 
mail on May 18, 1954, together with a copy of the report of 
investigation prepared by the Department. Complainant was 
served with a copy of the report of investigation on May 20, 
1954. Respondent’s answer and counterclaim were filed on June 
7, 1954. 


Respondent denies the allegations in the complaint and alleges 
that complainant sold respondent a carload of Iceberg lettuce, 
warranted and represented to be U.S. No. 1 grade and in suitable 
shipping condition; that the shipment arrived at Chicago, Illinois, 
in an abnormally deteriorated condition, and that upon complain- 
ant’s refusal to take back the shipment, respondent attempted to 
sell the lettuce in a carload lot, and being unable to find a pur- 
chaser, placed the shipment with a reputable jobber for resale, 
the net proceeds of which sale were tendered to and accepted by 
complainant. As a counterclaim, respondent alleges that the 
lettuce failed to comply with the warranties and representations 
of complainant, in that the lettuce was abnormally deteriorated 
upon arrival at destination ; that respondent had resold the lettuce 
at a profit of $160 for the carload, which resale was lost as the 
result of complainant’s breach of contract. 


Hearing was held in Chicago, Illinois, on April 15, 1955. The 
deposition of Wendell F. Thress was received in evidence for 
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complainant, together with the oral testimony of Edward A. 
Whiting. Respondent was represented at the hearing by counsel. 
Alfred Welch, Samuel Kaufman and Charles Basil testified for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, S. A. Gerrard Company, is a corporation 
whose address is 203 Traction Building, Cincinnati 2, Ohio. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is a partnership composed of Charles J. Basil 
and Edward P. Basil, Jr., doing business as C. Basi] Company, 
whose address is 1425 South Racine Avenue, Chicago, Illinois. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about April 9, 1954, in the course of interstate com- 
merce, complainant sold and diverted to respondent car PFE 
8880 containing 640 2-dozen size dry pack cartons of U.S. No. 1 
grade American Beauty brand Iceberg lettuce at $1.75 per carton, 


f.o.b. shipping point, plus 15 cents per carton for precooling. 
The carload of lettuce was inspected at shipping point on April 
8, 1954. The lettuce graded U.S. No. 1, with no decay, and de- 
fects averaging within grade tolerance, and was shipped out of 
Mesa, Arizona, on the same date. 


4. On or about April 13, 1954, the shipment arrived at Chi- 
cago, Illinois. A Federal inspection was ordered. The inspection 
certificate, evidencing an inspection made at 1:45 p.m. the same 
day of the three upper layers of the load, which load consisted in 
all of four and five layers, reads, in part, as follows: 

“Quality: Heads clean to fairly clean, fairly well to well 
trimmed, wrapper leaves good green color. Average approxi- 
mately 68% hard to firm, 15% fairly firm and free from 
defects. Grade defects average 6%, consisting chiefly of 
broken midribs and burst heads. 

“Condition: From 1 to 4 heads per carton, average approxi- 
mately 9% of heads damaged by Tipburn. In half of samples 
none. in remainder 1 head per carton, average 2% decay, 
Bacterial Soft Rot, generally in early stages, affecting com- 
pact portion of head following Tipburn. Remainder of heads 
fresh and crisp. 

“Grade: Now fails to grade U.S. No. 1 only account Tipburn.” 
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5. A. T. Welch of La Mantia Bros. Arrigo Co. inspected the 
shipment at 4 p.m. on April 13, 1954. A written report evidencing 
this inspection reads, in part as follows: “* * * 4-16% light to 
heavy marginal brown discoloration; 0-12% average 5% decay 
in early to fairly well advanced stage. * * *” 


6. On or about April 18, 1954, respondent reported the con- 
dition of the shipment to complainant by telegram, and offered 
to rescind the sale and turn the shipment back to complainant, 
or, in the alternative, to accept the shipment under protest and 
hold complainant responsible for any loss sustained. Complainant 
refused to take back the shipment and demanded payment in full 
of the contract price. 


7. On or about April 13, 1954, respondent turned the shipment 
over to La Mantia Bros. Arrigo Company, fruit and vegetable 
jobbers, for sale on consignment. The bulk of the lettuce was 
jobbed at $2.25 and $2.50 per carton. The net amount of $673.74 
was derived from the sale of the shipment, which sum was sub- 
mitted to complainant, and subsequently accepted by complainant 
as payment of the undisputed amount due on the contract, with- 
out prejudice to complainant’s rights to further recovery. 


8. Complainant has received no further payment on account 
of this shipment. 


9. Complaint was filed on May 7, 1954, which was within 9 
months after the accrual of the cause of action. 


CONCLUSIONS 


The sale in this case was made on an f.o.b. basis. Accordingly, 
as required by the rules of practice, the lettuce was required to be 
in suitable shipping condition. Suitable shipping condition, in 
relation to a reconsigned or rolling shipment, means that the 
commodity, at the time of sale is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale. 7 CFR 46.24 
(i), (j), and (k). 

There is no dispute as to the facts in this case. The only issue 
is whether the condition of the shipment at destination was such 
as to indicate that the lettuce was in suitable shipping condition 
at the time of sale. The Federal inspection certificate issued at 
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destination shows an average of 2% decay, consisting of Bacterial 
Soft Rot, generally in early stages, and 9% of heads damaged 
by Tipburn. Although this was a “restricted” inspection, it 
covered a substantial portion of the entire shipment; that is, three 
layers of a load consisting on all of “4 and 5” layers. Also, be- 
cause the temperature in the top of a car may be expected to be 
slightly higher than that at the bottom, and decay therefore 
higher in the upper layers of a shipment, the uninspected lower 
layer or layers here may have had less decay than the 2% reported 
by the Federal inspector. Respondent also introduced testimony 
by others who inspected the shipment on the day of arrival. A 
written report was made by A. T. Welch of La Mantia Bros. 
Arrigo Company who examined the lettuce at 4 p.m. on April 18, 
1954. He reported :“4-16% light to heavy marginal brown dis- 
coloration; 0-12%, average 5% decay in the early to fairly well 
advanced stage.” Statements were also made by Samuel Kaufman 
and Charles Basil regarding the condition of the lettuce. How- 
ever, they made no written memoranda of their inspections and 
their reports from memory are so much at variance with each 
other and with the two written reports as to be of little value. 


The percentages of decay and tipburn in this lettuce, as shown 
by the destination Federal inspection certificate particularly, and 
by the Welch report, are less than, or are not greatly in excess of, 
the averages found in all carload inspections of lettuce arriving 
at New York City in the course of a seven year study made by 
the Department which was published August 1948, in Circular 
No. 773. Table 28 appearing in that circular shows a total 
average of decay per carlot inspected of 7.7% for tipburn, and 
3.8% for bacterial soft rot. 


In relying upon a breach of warranty of suitable shipping con- 
dition as a defense, the burden is on respondent to show that the 
percentage of decay in the lettuce found at destination was ab- 
normal for U.S. No. 1 lettuce. No exact definitions expressed in 
percentages can be given for the terms “normal deterioration” 
and “abnormal deterioration.” The percentages vary with the 
circumstances: length of time in transit, original condition of the 
product, season of the year, and other factors, and must be 
evaluated in the light of past experience under similar conditions. 
Schoenburg v. McDow & Co., 14 A. D. 380. Upon all the facts 
and circumstances as reported herein, we hold that respondent 
has failed to sustain its burden of proof. 
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It is concluded that reparation should be awarded in the amount 
of the contract price of $1,216 less $673.74 heretofore paid on 
account, or the net amount of $542.26 plus interest, and re- 
spondent’s counterclaim should be dismissed. The facts of this 
case should be published. 


ORDER 


Within 30 days from the date of this order, resondent shall pay 
complainant, as reparation, the sum of $542.26, plus interest at 
the rate of 5 percent per annum from May 1, 1954, until paid. 


The counterclaim is dismissed. 

Copies of this order shall be served upon the parties 

The facts and circumstances of this case as herein reported 
shall be published. 


(No. 4580) 


L. GILLARDE SONS COMPANY v. LOUIS A. GERSTEIN. PACA Docket 
No. 6475. Decided March 16, 1956. 


Dismissal—Discharge in Bankruptcy 


Where, in connection with a reparation proceeding, the Department was 
furnished with a copy of a restraining order, issued by the Referee 
in Bankruptcy, restraining the Department from entering a reparation 
award against the respondent until the question of a discharge of the 
respondent is determined by the court, and referred specifically to the 
claim involved in this proceeding, and the Department was later fur- 
nished with an order of discharge of the respondent as a bankrupt, 
the complaint in the reparation proceeding is dismissed. 


Complainant pro se. Mr. H. B. Krulewitch, of McKay & Krulewitch, of 
Chicago, Illinois, for respondent.Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 7, 1955, in which it was 
alleged that complainant sold five carloads of lettuce to respond- 
ent for a total agreed price of $4,731.60; that respondent re- 
ceived and accepted the lettuce, but paid only $1,336.16 on the 
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purchase price, leaving an unpaid balance of $3,395.44, for which 
an award of reparation was sought. 

A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent, by registered mail, 
on March 17, 1955. On the same date a copy of the Department’s 
report of investigation was served upon complainant. On April 
4, 1955, respondent filed an answer to the formal complaint in 
which respondent admitted liability, but denied that its failure 
to pay was a violation of the act and requested an oral hearing. 


An oral hearing was held at Chicago, Illinois, September 15, 
1955. No testimony was introduced at the hearing other than a 
report by counsel for respondent that respondent had filed a 
voluntary petition in bankruptcy in the United States District 
Court for the Northern District of Illinois, Eastern Division. 
Subsequent to the hearing the Department was furnished with 
a copy of a restraining order entered in the matter of Louis A. 
Gerstein, Bankrupt, In Bankruptcy, No. 55 B 2229, issued by the 
Referee in Bankruptcy. Such order restrained the Department 
from entering any reparation award against the bankrupt until 
the question of a discharge of the bankrupt is determined by the 
court, and referred specifically to the claim involved in this pro- 
ceeding. In accordance with the order issued by the referee, fur- 
ther action in the proceeding pending before the Department was 
held in abeyance. 

The Department has now been furnished with an order of dis- 
charge of Louis A. Gerstein, Bankrupt, respondent herein, dated 
December 13, 1955. Accordingly, the complaint in this proceed- 
ing should be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 4581) 
PACA Docket No. 6492. Decided March 16, 1956. 


Inadequacy of Bags for Export—New Agreement—Com- 
pliance Limited to Terms of Contract—Dismissal 


Where complainant sold to respondent 1,000 bags of U.S. No. 1 potatoes 
for export shipment to Cuba but, upon arrival at the pier, the steam- 
ship company refused to carry them because the bags containing the 
potatoes were not suitable for export and complainant entered a new 
agreement with respondent which provided that complainant would 
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protect respondent from any loss due to the bags and that complainant 
would accept respondent’s agent’s report of their condition on arrival 
at destination, held, respondent’s agent’s report is sufficiently itemized to 
show that the loss was due to the breakdown of the bags and re- 
spondent rightfully deducted said loss; and the new agreement does 
not appear to contemplate a recovery by complainant from the manu- 
facturer of the bags before compliance by complainant. 


Mr. John C. Chernauskas, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on March 14, 1955, complainant 
alleges that it sold to respondent three truckloads of potatoes for 
a total price of $1,811.15; that upon arrival of said potatoes at 
the pier of the steamship company, respondent complained to 
complainant of the lightweight bags used in packing the potatoes ; 
that complainant contacted the maker of the bags who promised 
to protect respondent from any loss resulting from damage by 
the bags breaking down; and that respondent made no complaint 
regarding the quality of the potatoes and accepted them in com- 
pliance with the contract, but has failed to pay the full purchase 
price of the potatoes, having paid only $1,415.35, leaving an 
unpaid balance of $395.80. Finally, complainant alleges that 
respondent has failed to report the number of bags broken down 
and the cost and losses incurred in repacking said potatoes, which 
information complainant requires to recover damages from the 
maker of the bags. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on April 
19, 1955. A copy of the report of investigation was served upon 
complainant on April 20, 1955. 


In an answer filed on May 3, 1955, respondent denies that it 
accepted the potatoes in compliance with the contract. Respond- 
ent alleges that when the potatoes were delivered to the pier as 
required by the contract, they were not in bags which were suit- 
able for export and they were not accepted for that reason. It is 
further alleged that respondent notified complainant that the 
bags were not suitable for export and that the potatoes would 
not be accepted; that respondent accepted the potatoes only after 
complainant agreed to accept the report of respondent’s agent 
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in * * * on the condition of the bags on arrival in * * * and to 
allow the agent to deduct from the invoice whatever damage 
resulted therefrom. Respondent also alleges that the * * *, in 
whose ship the potatoes would be shipped to * * *, had refused 
to load the potatoes because of the bags and only agreed to load 
upon respondent’s guarantee to save them harmless for any 
damage resulting from the bags; that the potatoes arrived in 
* * * in a damaged condition due to the breaking down of the 
bags and respondent’s agent in* * * was forced to grant allow- 
ances to its customers; and that respondent’s agent sent to re- 
spondent and to complainant an itemized list of costs and losses 
resulting from damages caused by the bags. 

Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant declined to file a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant, * * *, is a partnership composed of * * * 
whose address is * * *. 


2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about October 6, 1954, in the course of foreign com- 
merce, complainant contracted to sell to respondent 1,000 100- 
pound bags of U. S. No. 1, Size A, Long Island Red Pontiac pota- 
toes in new branded burlap bags at $1.85 per bag, delivered to 
* * * for export to * * *. Said contract was negotiated by the 
firm of * * *, brokers, who acted as agent for both complainant 
and respondent. 


4. On or about October 6, 1954, complainant shipped to re- 
spondent in three trucks 1,000 bags of potatoes of the size, quality 
and brand called for in the contract. The potatoes were federally 
inspected at shipping point on October 6 and 7, 1954, and graded 
as U.S. No. 1, Size A. the quality and condition of the first truck- 
load was certified to be as follows: 


“Stock is firm, mature, mostly fairly clean, some slightly 
dirty and fairly well to well shaped. Grade defects average 
within tolerance. Less than 14 of 1% soft rot.” 
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The inspection on the second truckload certified quality and con- 
dition as: 


“Stock is firm, mature, generally slightly dirty and fairly 
well to well shaped. Grade defects average within tolerance. 
No soft rot.” 


The inspection on the third truckload certified quality and con- 
dition as: 


“Stock is firm, mature, slightly dirty and fairly well to well 
shaped. Grade defects average within tolerance. No soft rot.” 


5. The potatoes in the three truckloads were packaged in a 
special weave, light weight, burlap bag instead of the customary 
weight burlap bag. Upon arrival at the pier in * * *, many of 
the bags were tearing or breaking down and the contents were 
spilling. 


6. The shipping company refused to accept the potatoes for 
export because the bags were not considered to be suitable for 
export. For this reason respondent notified complainant that it 
was not accepting the potatoes. 


7. Complainant notified the manufacturer of the bags about 
the complaint and the manufacturer agreed to guarantee com- 
plainant against any loss caused by the bags breaking down. 


8. On or about October 8, 1954, complainant and respondent 
entered into a new agreement which provided that complainant 
would protect respondent for any loss caused by the bags and 
further that complainant would accept the word of respond- 
ent’s representative in * * * as to the condition of the potatoes 
on arrival in * * * . This agreement covered 979 bags, the 
remaining 21 bags being a complete loss at the pier in New York. 


9. Respondent shipped the 979 bags of potatoes which arrived 
in * * * on October 12, 1954. Respondent’s agent in * * * re- 
ported that on arrival many of the bags were breaking down 
and the potatoes were spilling out, and that many of the bags 
were short weight as much as 10 pounds. 


10. The cost of the potatoes delivered in * * * was $4.25 
per bag which amount consists of the purchase price, freight 
to * * * and duty. The expense of repacking which included 
labor and new bags amounted to $98.30. Seventy bags of pota- 
toes were lost in the process of repacking, which loss at $4.25 
per bag, amounted to $297.50. The total loss on the shipment 
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amounted to $395.80. Respondent deducted this amount from 
the invoice price of $1,811.15 for the 979 bags when remitting 
to complainant. 


11. The formal complaint was filed on March 14, 1955, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


In the original contract herein, complainant agreed to sell 
and respondent to buy 1,000 bags of U.S. No. 1, Size A, pototoes. 
These potatoes were to be in new burlap bags suitable for export. 
However, upon arrival at the pier in New York, the steamship 
company refused to accept the potatoes for export on the ground 
that the bags used in packing the potatoes were not strong 
enough or suitable for export. For this reason, respondent noti- 
fied complainant that it was not accepting the potatoes, where- 
upon the parties entered into a new agreement which in essence 
provided that complainant would protect respondent for any 
loss due to broken bags and that complainant would also accept 
respondent’s agent’s report of their condition on arrival at des- 
tination, * * *. This agreement was confirmed in the following 
letter to respondent dated October 8, 1954, from the broker, 
* K Ke 

“Following the trouble in regard to the bags, the shipper 
has agreed to guarantee any loss at the pier in * * * due 
to broken bags which have to be repacked on this lot. 


“We explained to him that you are obtaining good stowage 
on the boat and that it would be necessary for him to accept 
your * * * representative, * * * word in regard to the 
arrival of the potatoes at * * *.” 


Pursuant to this new agreement, respondent shipped the pota- 
toes to * * *. The dispute arose out of the report of respondent’s 
agent in * * *, with complainant contending, in essence, that 
said report was not sufficiently itemized as to the cause of the 
losses on the potatoes and that complainant is thereby prevented 
from getting the benefit of its agreement with the manufacturer 
of said bags which guaranteed complainant against loss due 
to the bags. Respondent, on the other hand, in essence, contends 
that the agent’s report is sufficiently itemized. 


The first part of the report of respondent’s agent was con- 
tained in a letter to respondent from the agent dated December 
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17, 1954. He stated: “This shipment in very poor condition due 
to broken bags and short weights.” He stated further that he 
believed the potatoes did not weigh 100 pounds when they were 
packed and that he found many of the bags to be about 10 
pounds short. He also stated that $395.80 was being deducted 
from the invoice on this shipment and that he had been obliged 
to give his customers an allowance of 40 cents per bag. 


In reporting further on this matter to respondent in a letter 
dated January 24, 1955, a copy of which was sent to complain- 
ant, the agent gave the following breakdown of the $395.80 
deducted from the invoice: 


“Our cost on the pier, including freight and duty came to 
$4.25 per 100 lb. bag and we based our allowance on this 
figure. The cost of labor for repacking the bags that were 
damaged plus the replacement cost of broken bags came 
to $98.30. We lost 70 bags repacking at $4.25 per bag which 
gives us a figure of $297.50 and makes a grand total of 
$395.80 which we deducted from your bill.” 


While it is true that the agent’s report does not list the total 
number of bags torn or separate the labor cost of repacking 
from the cost of new bags, it would appear that these expenses 


directly resulted from the breaking down of the bags and that 
the itemization in the report is sufficient to show the expenses 
resulting from the breakdown of the bags. 


In its opening statement of facts, complainant also contends 
that the 70-bag loss of potatoes resulted not from the torn bags 
but “shrinkage on shipment over seas.’”’ Presumably, complain- 
ant has reference to evaporation of moisture in the potatoes 
or deterioration, or both. Although there undoubtedly was some 
shrinkage through evaporation,we believe such shrinkage was 
negligible. We also note with interest that the agent states that 
many of the bags were about 10 pounds underweight. If this 
were so, then this would be a substantial factor in making up 
the 70-bag loss. But most important, the record indicates that 
the bags in which the potatoes were shipped were weak and not 
appropriate for export. The record reveals that even while on 
the pier in New York the bags were beginning to tear. In fact, 
the Ward Line rejected 21 bags at the pier for this reason. 
It is our conclusion that the 70-bag loss was due to the bags 
tearing and breaking down. Support is lent to this conclusion 
by the inspection certificates which indicate that the potatoes 
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themselves were mature and of good quality and that in two 
truckloads there was no soft rot and in one truckload there 
was less than 14 of 1 percent soft rot. We conclude that losses 
from shrinkage, decay and factors other than torn bags were 
negligible in regard to making up the 70-bag loss. Whether 
or not the agent’s report is sufficiently detailed to allow complain- 
ant to take advantage of its agreement with the manufacturer 
of the bags is not for us to decide. The protection agreement 
between respondent and complainant does not appear to con- 
template that complainant satisfy its agreement with the manu- 
facturer before it would perform its agreement with respondent. 
It is our conclusion that the report was sufficiently itemized to 
comply with the agreement between complainant and respondent. 


We conclude that the loss to the respondent occasioned by the 
inadequacy of the bags amounted to $395.80, which amount 
consists of $98.30 for bags and labor in repacking and $297.50 
for the loss of 70 bags after repacking at $4.25 per bag, the 
cost per bag delivered in * * *. It is our further conclusion 
that respondent, under the terms of the protection agreement, 
rightfully deducted this amount of $395.80 from the purchase 


price. The complaint against respondent should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4582) 
PACA Docket No. 6472. Decided March 19, 1956. 


F.o.b. Sale—Grade or Quality Not Specified—Suitable 
Shipping Condition—Normal Deterioration—Evidence— 
Burden of Proof—Dismissal 


Where respondent sold lettuce to complainant, on an f.o.b. shipping point 
basis, with the requirement that the lettuce be harvested from com- 
plainant’s field in the afternoon, but no grade or quality was specified, 
and at destination an inspection indicated an average of 12% tipburn 
and 5% soft rot in the produce, held, under the terms of the contract the 
deterioration cannot be said to have been excessive or abnormal or 
that the lettuce was not in suitable shipping condition and complainant’s 
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contention that the lettuce was not harvested in the afternoon was 
largely a matter of presumption and did not sustain the burden of 
proof and, consequently, the complaint is dismissed. 


Mr. John C, Chernauskas, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 7, 1955, in which com- 
plainant alleges that it purchased from respondent a carload of 
California lettuce at the agreed price of $1.15 per carton, f.o.b. 
shipping point; that respondent represented the lettuce as com- 
ing from an outstanding lot; and that the contract called for 
lettuce harvested in the afternoon but that the lettuce was actu- 
ally from the morning harvest. Complainant alleges further that 
upon arrival of the lettuce at destination it accepted the same 
and paid to respondent the agreed purchase price thereof, but 
that the lettuce failed to conform to contract in that it was not 
in suitable shipping condition due to excessive tipburn and decay 
which condition caused complainant to suffer a loss in the amount 
of $754.45. Complainant seeks reparation in this amount. 

A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 8, 1955. A 
copy of the report of investigation was served upon complainant 
on March 5, 1955. 

Respondent * * * filed an answer on March 28, 1955, in which 
it alleges that complainant’s representative inspected the lettuce 
at the vacuum cooling company at shipping point and had re- 
quested an afternoon car; and that on the day in question re- 
spondent shipped a total of five carloads of lettuce, the shipment 
to complainant being the third car. Respondent denies that it 
represented to complainant that the lettuce in question came from 
an outstanding lot. Respondent alleges, however, that the lettuce 
in question did come from the later harvest and was actually the 
lettuce that complainant’s representative saw at the cooler in 
the afternoon. In conclusion, respondent alleges that to a great 
extent complainant’s loss was caused by mishandling of the ship- 
ment by complainant. 

Although the amount in dispute exceeds $500, the parties have 
failed to request an oral hearing and the issues, therefore, are 
determined under the shortened method of procedure provided 
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for in section 47.20 of the rules of practice. Pursuant thereto 
complainant filed an opening statement, respondent filed an 
answering statement and complainant filed a statement in reply. 
This completed the submission of evidence. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose address is 
* 


* * 


2. Respondent is a partnership composed of * * *, doing 
business as * * *, whose address is * * *. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about June 26, 1954, in the course of interstate com- 
merce, complainant purchased from respondent one carload of 
640 cartons, 2-dozen size, vacuum-cooled, Verigood brand Cali- 
fornia lettuce at the agreed price of $1.15 per carton, f.o.b. ship- 
ping point, plus vacuum cooling at $.15 per carton. Said contract 
was negotiated by * * *, a broker located in * * *, who acted 
in negotiating such purchase as agent for complainant. 


4. On or about June 26, 1954, the lettuce had been inspected 
as it arrived from the field by an employee of the broker who 
reported to the broker that the lettuce harvested in the morning 
showed considerable tipburn, while that harvested in the after- 
noon was clean and apparently free from tipburn. On the 
basis of the report the broker when negotiating the purchase 
requested a late car containing lettuce harvested in the afternoon. 


5. On June 26, 1954, respondent loaded five cars from the field 
inspected by complainant’s agent and on that day shipped from 
* * * to complainant in * * * the third car loaded containing 
lettuce harvested in the afternoon and of the quantity and brand 
called for in the contract. 


6. Upon arrival of the lettuce on or about July 2, 1954, in 
* * * complainant accepted the shipment and paid to respondent 
the agreed purchase price thereof. 


7. On July 2, 1954, complainant requested a Federal inspec- 
tion of the lettuce. Said inspection was made on July 2, 1954, at 
11 a.m., and certified that the temperature of the product in the 
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doorway next to the floor rack and of the top layer was 45° F. 
and also that: 


“Quality: Heads fairly well trimmed, outer leaves good green 
color. Heads free from defects average 65% hard to firm, 
5% fairly firm. Grade defects average 4% consisting of soft 
heads or broken mid-ribs. 

* * * 


“Condition: In most samples from 8 to 35%, in some none, 
average approximately 12% damage by tipburn. Decay in 
most samples 1 or 2 heads per carton (4 to 8%), in some 
none, average 5% Bacterial Soft Rot in early stages follow- 
ing tipburn. Remainder stock fresh and crisp. 


*x* * * 
“Grade: Average approximately 80% U.S. No. 1 quality.” 
8. Complainant, through the broker, notified respondent of 
the condition of the lettuce and complained of its quality. How- 


ever, respondent refused to take back the car or grant an allow- 
ance thereon. 


9. The formal complaint was filed on February 7, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant in this proceeding seeks to recover the loss which 
is alleged to have been sustained in connection with a carload of 
lettuce purchased from respondent. It is complainant’s position 
that the lettuce on arrival contained excessive tipburn and Bac- 
terial Soft Rot and, consequently, was not in suitable shipping 
condition when shipped. Respondent denies generally that the 
lettuce was not in suitable shipping condition. 


The evidence shows that the following facts are undisputed. 


* * * a broker, acted as agent for complainant to negotiate 
the purchase of the lettuce in question. An employee of * * * 
inspected the lettuce of respondent as it came from the field. 
* * * found that the lettuce harvested during the morning 
showed considerable tipburn but that the loads from the field 
were improving during the day. When * * * went back after the 
noon hour, he found the lettuce to be clean and apparently free 
from tipburn or serious defects. On receiving this information 
from his inspector, * * * contacted respondent and on behalf 
of complainant negotiated for the purchase of a carload of the 
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lettuce that was being harvested but stipulated that it be an “aft- 
ernoon or late car.” The terms of the contract called for one car- 
load of 640 cartons, 2-dozen size, vacuum-cooled Verigood brand 
California lettuce at the agreed price of $1.15 per carton, f.o.b. 
shipping point, plus vacuum cooling of $.15 per carton. We note 
that there was no specific requirement or reference to grade. 


After harvesting, the lettuce in question was vacuum cooled, 
one portion starting at 4:55 p.m. and finishing at 5:23 p.m. and 
the other portion starting at 5:08 p.m. and finishing at 5:37 p.m. 


On the day of harvesting and the contract, respondent loaded 
five cars of lettuce from its field. Complainant received the third 
car loaded after vacuum cooling. Complainant contends that the 
third car was not an afternoon or late car as agreed by the 
parties. The broker stated that by a late car he meant the last 
or next to last car and that the lettuce be from the afternoon 
harvest. Respondent, however, contends that complainant did 
receive a late car and lettuce harvested in the afternoon and 
offers the time the lettuce was vacuum cooled in support of its 
position. Said lettuce started through vacuum cooling at 4:55 
p.m. and finished at 5:37 p.m. and respondent urges that this 
indicates that the lettuce involved was harvested in the after- 
noon. Complainant contends that the time of vacuum cooling does 
not necessarily mean that the lettuce was harvested in the after- 
noon. However, complainant’s argument is largely a matter of 
presumption and _ is insufficient to sustain the burden of proving 
its contention that it did not receive a late car and afternoon 
lettuce. Accordingly, we conclude that the lettuce in question was 
lettuce harvested in the afternoon and also that car PFE 68098 
was a late car, all as required by the contract. 


The lettuce was shipped to complainant on June 26, 1954, and 
arrived in * * * on July 2, 1954. Complainant promptly re- 
quested a Federal inspection and such inspection was made the 
same day at 11 a.m. The relevant portions of the inspection 
report are set out in Finding of Fact No. 7 and certify that there 
was an average of 12% tipburn and 5% Bacterial Soft Rot in 
early stages following tipburn. Complainant contends that these 
conditions are excessive and indicates that the car was not in 
suitable shipping condition when shipped. While it is true that 
this condition might be excessive for U. S. No. 1 lettuce, we must 
point out that complainant purchased the lettuce from the field 
and that there was no mention of grade when it was purchased. 
However, complainant alleges that respondent represented the 
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lettuce as being “outstanding” and in support thereof refers to 
a telegram to complainant from * * *, the broker, which de- 
scribed the lettuce as such. However, in later communications of 
the broker in regard to this transaction, no such reference as to 
quality is made and nowhere in the record do we find any other 
evidence that would support the contention that such a represen- 
tation was made to the broker by respondent. It would appear 
that the description “outstanding” was that of the broker and not 
of respondent. We conclude that no representations as to quality 
or grade of the lettuce were made by respondent. Since no grade 
or quality was specified or required in the contract, it is our 
opinion that the deterioration disclosed by the Federal destina- 
tion inspection is not excessive or abnormal and that the lettuce 
was in suitable shipping condition when shipped. 

In view of the above conclusions, we find that respondent was 
not in violation of the act and that the complaint against respond- 
ent should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4583) 


EAST COAST DISTRIBUTORS v. LEWIS D. GOLDSTEIN FRUIT & PRO- 
DUCE CORPORATION. PACA Docket No. 6461. Decided March 
21, 1956. 


Failure to Pay Purchase Price of Tomatoes—Failure to 
Include Set-Off in Counterclaim 


Where complainant sold tomatoes to respondent and respondent made an 
overpayment on one shipment but failed to make any payment on four 
other shipments, held, respondent is indebted to complainant for the 
difference between the invoice prices of these four shipments and the 
overpayment, Respondent contended that it suffered a loss on other ship- 
ments from complainant but as these transactions were not included 
in respondent’s counterclaim they are not a proper subject for con- 
sideration in the proceeding. 


Complainant pro se. Gratz, Sperling & Fitzgerald, of Philadelphia, Pennsyl- 
vania for respondent, Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed by complainant on June 29, 
1954, and the formal complaint was filed on August 16, 1954. 
Complainant seeks to recover the total purchase price of four 
carloads of tomatoes allegedly sold to respondent by complainant 
in May 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 4, 1955. On that same 
date, a copy of the formal complaint and a copy of the report of 
investigation were served upon respondent. 


Respondent filed an answer and counterclaim on March 15, 
1955. Respondent admits purchasing the four carloads of tomatoes 
from complainant but denies liability for the unpaid purchase 
prices. By way of counterclaim, respondent alleges that during 
April 1954 it contracted to purchase from complainant four 
carloads and two truckloads of tomatoes at cost, plus 10 cents 
per crate brokerage; that the actual cost of the six loads of 
tomatoes was $1,606.50 less than the cost used by complainant in 
its invoices to respondent; and that respondent was improperly 
charged in the total amount of $1,606.50. On March 25, 1955, 
complainant filed a reply to the counterclaim, denying any liability 
to respondent. 


Since neither party requested an oral hearing, the shortened 
method of procedure was followed pursuant to section 47.20 of 
the rules of practice. In accordance with this procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Portnoy, 
Paul G. Cornelius, Jr., Robert J. Gordon, Sarah H. Bossen, and 
Robert H. Bossen, doing business as East Coast Distributors, 
whose address is Box 2547, Jacksonville, Florida. At the time of 
the transactions involved herein, complainant was licensed under 
the act. 


2. Respondent, Louis D. Goldstein Fruit & Produce Corpora- 
tion, is a corporation whose address is Produce Building, Second 
and Dock Streets, Philadelphia, Pennsylvania. At the time of 
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the transactions involved herein, respondent was licensed under 
the act. 


3. During April and May 1954, in the course of interstate 
commerce and by oral contracts, complainant sold to respondent 
eight carloads and two truckloads of tomatoes which complainant 
had purchased from the Indian River Tomato Packers, Fort 
Pierce, Florida. In each instance the agreed price was the f.o.b. 
shipping point price paid by complainant, plus 10 cents per box. 
The approximate dates of sale, the quantities and sizes, the prices 
paid by complainant, and the prices invoiced by complainant to 
respondent are as follows: 


Date Vehicle Quantity and Size Cost Invoice Total 
4-28 BREX 74865 556 boxes 7x7 $2.50 $2.60 $1,445.60 
4-29 FGEX 59537 556 boxes 7x7 2.50 2.60 $1,445.60 


4-29 FGEX 50878 24 boxes 6x6 4.00 4.10 
481 boxes 6x7 3.50 3.60 $1,830.00 


4-29 Truck 450 boxes 6x7 3.50 3.60 
150 boxes 7x7 2.50 2.60 $2,010.00 


4-30 Truck 440 boxes 6x7 4.00 4.10 $1,804.00 


4-30 FGEX 59722 373 boxes 6x7 4.00 5.10 
183 boxes 7x7 3.00 3.10 $2,469.60 


5-20 FGEX 39424 172 boxes 6x7 2.00 2.10 
293 boxes 7x7 1.50 1.60 
3 boxes 7x8 1.00 1.10 $ 833.30 


BREX 74461 38 boxes 6x6 2.50 2.60 
123 boxes 6x7 2.00 2.10 
252 boxes 7x7 1.50 1.60 
52 boxes 6x7 3.00 3.10 
3 boxes 7x7 2.00 2.10 $ 927.80 


WFEX 73080 281 boxes 6x7 2.25 2.35 
275 boxes 7x7 1.75 1.85 $1,169.10 


WFEX 49593 2387 boxes 7x7 1.50 1.60 
223 boxes 6x7 1.25 1.35 
140 boxes 7x7 1.00 1.10 $ 834.25 


4. Ten loads of tomatoes meeting the specifications of the 
foregoing contracts were shipped from Fort Pierce, Florida, to 
respondent at Philadelphia, Pennsylvania. Respondent accepted 
the shipments and paid the invoice prices of the April shipments. 
Complainant’s invoice for car FGEX 59722 was incorrect in that 
the price for the 373 boxes of size 6x7 tomatoes should have been 
$4.10 per lug instead of $5.10, reducing the total from $2,096.60, 
a difference of $373. Respondent has not paid for the May ship- 
ments, the invoice prices of which total $3,764.45. 
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5. There is due and owing by respondent to complainant 
$3,391.45, the difference between the invoice prices of the May 
shipments and the overpayment of $373 on car FGEX 59722. 


6. The formal complaint was filed on August 16, 1954, which 
was within 9 months after the causes of action accrued. Re- 
spondent filed an informal complaint concerning the four car- 
loads and two truckloads mentioned in its counterclaim on Janu- 
ary 26, 1955, which was within 9 months after the alleged causes 
of action accrued. 


CONCLUSIONS 


In this proceeding complainant claims that amounts totaling 
$3,774.45 (should be $3,764.45) are due from respondent on four 
carloads of tomatoes shipped to respondent during May 1954. 
Respondent claims a refund of $1,606.50 from complainant on 
four carloads and two truckloads of tomatoes shipped by com- 
plainant to respondent during April 1954. One issue which is 
common to both of these claims concerns the nature of the trans- 
actions. Complainant contends that all of these shipments were 
purchased by complainant as buying agent or broker for re- 
spondent. On the other hand, respondent contends it purchased 
the shipments from complainant as the seller. 


The informal complaint states that in April 1954, Lewis D. 
Goldstein, president of respondent, tried to purchase tomatoes 
from Indian River Tomato Packers but was refused. It is further 
stated that Goldstein then requested M. J. Meyers, complainant’s 
representative, to get him some tomatoes for 10 cents per box 
brokerage and complainant agreed to do so with the understand- 
ing that Indian River Tomato Packers would bill complainant 
and complainant would bill respondent. Since it appears from 
this evidence that Indian River Tomato Packers had refused to 
sell any tomatoes to respondent, it would seem to follow that 
complainant was the seller in the subsequent transactions with 
respondent. Otherwise, respondent would have had no one to 
look to in the event of a breach. Furthermore, the invoices from 
Indian River Tomato Packers to complainant state that the 
tomatoes were sold to complainant and the invoices sent by com- 
plainant to respondent state that they were sold by complainant 
to respondent. On the basis of the evidence before us, it is con- 
cluded that each of the shipments of tomatoes involved herein 
was sold by complainant to respondent for the purchase price 





EAST COAST DIST. v. GOLDSTEIN FRT. & PROD. CORP. 267 
Cite as 15 A.D. 263 


which complainant agreed to pay Indian River Tomato Packers, 
plus 10 cents per box. 


With respect to complainant’s claim, it appears from the evi- 
dence that the four May carloads of tomatoes were shipped to 
and accepted by respondent at Philadelphia, Pennsylvania, and 
that it has not paid the invoice prices totaling $3,764.45. Respon- 
dent does not contend that there was any breach of contract on 
the part of complainant. Accordingly, the amount of $3,764.45 
is due and owing by respondent to complainant. 


The basis of respondent’s counterclaim is that the invoice prices 
paid by respondent to complainant for the four carloads and two 
truckloads of tomatoes purchased in April 1954, were in excess of 
the prices actually paid by complainant, plus 10 cents per box. 
Complainant submitted with its reply to the counterclaim copies 
of the invoices received by complainant from Indian River Toma- 
to Packers on each of the six shipments. A comparison of these 
invoices with those sent by complainant to respondent show that 
complainant charged the correct cost, plus 10 cents per box 
brokerage, on all but car FGEX 59722. For this carload, com- 
plainant paid $4 per box for 373 boxes of size 6x7 tomatoes and 
$3 per box for 183 boxes, or $2,041. The prices invoiced by com- 
plainant and paid by respondent were $5.10 and $3.10 per box 
making a total of $2,469.60. Complainant contends that this 
shipment was an exception in that complainant had already 
purchased this carload and, at the insistence of Goldstein, com- 
plainant sold him the load at $3.10 and $5.10 per box. Respondent 
denies such special agreement. In support of its position, re- 
spondent has submitted the affidavit of M. J. Meyers who states 
that all of the transactions between complainant and respondent 
during the months of April and May 1954, for the purchase of 
tomatoes, were at the agreed price of their actual cost to com- 
plainant, plus 10 cents per box brokerage. It is concluded that 
the correct invoice price on this shipment should have been 
$2,096.60, instead of $2,469.60, or a difference of $373. This 
amount is due and owing to respondent from complainant. 


Respondent also contends that through mutual error it paid 
complainant $1,723.60 for car BREX 74365 which was $278 
more than the invoice price of $1,445.60. Respondent seeks reim- 
bursement of this $278. Complainant states, however, that re- 
spondent deducted this overpayment when remitting for the 
truckload of tomatoes purchased on April 29, 1954, and paid 
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$1,732 instead of the invoice price of $2,010. It is concluded that 
respondent has failed to sustain the burden of proving that it is 
entitled to recover $278 on car BREX 74365. 


Respondent contends in its answering statement of facts that 
it sustained damages of $5,375.40 on four carloads of tomatoes 
purchased from complainant on May 18 and 19, 1954. Since these 
transactions were not included in respondent’s counterclaim, 
they are not a proper subject for consideration in this proceeding. 


The failure of respondent to pay to complainant $3,391.45, the 
difference between the invoice prices of the May shipments total- 
ing $3,764.45 and the overpayment of $373 on car FGEX 59722, 
is a violation of section 2 of the act. Reparation should be awarded 
to complainant in the amount of $3,391.45, with interest, and the 
facts published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,391.45, with interest there- 
on at the rate of 5 percent per annum from June 1, 1954, until 


paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4584) 


WEST INDIES FRUIT COMPANY v. GEORGIA-TENNESSEE PRODUCE 
Co., INc. PACA Docket No. 6335. Decided March 21, 1956. 


Failure to Pay Purchase Price of Bananas—Purchase of 
Produce With Knowledge of Condition—Purchase After 
Inspection—Implied Warranty of Merchantability 


Where complainant imported bananas and advised respondent that, due to 
faulty refrigeration mechanism on the ship, the bananas were coming 
in warm, and respondent agreed to purchase them at the reduced price 
of $3.50 per hundredweight, although the market price at that time for 
the best grade was approximately $7 per hundredweight, and respon- 
dent inspected the bananas as they were being unloaded and after 
they were loaded on respondent’s trucks, held, respondent is indebted 
to complainant for the purchase price regardless of subsequent de- 
terioration since there was no implied warranty of merchantability. 
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Schwartz & Zinn, of Miami, Florida, for complainant. Mr. Herbert A. Ringel, 
of Smith, Field, Doremus & Ringel, of Atlanta, Georgia, for respondent. 
Mr, William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received on July 14, 1954, 
and a formal complaint was filed on August 30, 1954. Complain- 
ant alleges that on or about June 28, 1954, in the course of 
interstate commerce, and by oral contract, it sold to respondent 
two truckloads of “turning” bananas, one load consisting of 
436 stems and weighing 26,860 pounds; the other, consisting 
of 310 stems and weighing 21,990 pounds, at the agreed price 
of $3.50 per hundredweight, f.o.b., shipping point, Tampa, 
Florida, plus a wharfage charge of $15 on each load; that 
respondent inspected the bananas at the time of sale; that on 
June 28, 1954 the bananas were loaded into respondent’s trucks; 
that respondent accepted the bananas, but has refused to pay 
therefor in violation of section 2 of the act; and that respondent 
now owes complainant the sum of $1,739.75. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served, by registered mail, 
upon respondent on September 10, 1954. A copy of the Depart- 
ment’s report of investigation was served, by registered mail, 
upon complainant on September 11, 1954. 

The answer of respondent, filed September 22, 1954, states 
that the purchase of the two truckloads of bananas was made 
contingent upon the bananas being in suitable condition for 
hauling from Tampa, Florida, to Atlanta, Georgia; that upon 
arrival at destination and inspection by “the State of Georgia” 
the 26,860 pounds of bananas (436 stems). in one truck were 
“ordered dumped”; that respondent admits liability of $784.65 
for the other load consisting of 21,990 pounds (310 stems) less 
shipping and inspection charges “of approximately $230”; and 
that respondent has tendered complainant the sum of $554.65 
which complainant has refused to accept. 


An oral hearing was held in Atlanta, Georgia, on May 3, 
1955. No appearance was made by anyone for complainant. 
Respondent was represented by counsel. By consent of counsel 
for respondent, the depositions of I. Hecht, Jr. and James Kelley, 
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of complainant firm, were received in evidence on behalf of 
complainant. Elb Cartwright, president of respondent firm, Guy 
V. Mitchell and Robert Lee Tucker, truck drivers, and T. E. 
Wilson, food inspector for the Georgia Department of Agri- 
culture, testified at the hearing on behalf of respondent. Proposed 
findings of fact and order were filed by counsel for respondent. 


FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corpora- 
tion whose address is P. O. Box 1940, Miami, Florida. 


2. Respondent, Georgia-Tennessee Produce Co., Inc., is a 
corporation whose address is 1050 Murphy Avenue, S.W., Atlanta, 
Georgia. At any time of the transaction involved herein respond- 
ent was licensed under the act. 


3. On June 28, 1954, at Tampa, Florida, in the course of 
interstate commerce, complainant and respondent entered into 
an oral contract, whereby complainant sold and respondent pur- 
chased two truckloads of “turning” bananas, one load consisting 
of 436 stems weighing 26,860 pounds; the other, of 310 stems 


weighing 21,990 pounds, at $3.50 per hundredweight, f.o.b. 
Tampa, Florida, plus a wharfage charge of $15 on each load, 
for a total price, including wharfage charges, of $1,739.75. 


4. The contract was entered into on behalf of respondent 
by Mr. Elb Cartwright, president of respondent firm, and the 
bananas purchased by respondent were part of a cargo of bana- 
nas that arrived by ship on or about June 28, 1954 at the City 
Docks in Tampa, Florida. At the time of the transaction Cart- 
wright had prior knowledge that the refrigeration mechanism 
of the ship had broken down while the ship was en route to 
Tampa and the cargo had been affected by lack of refrigeration. 


5. In the afternoon or early evening of June 28, 1954, while 
the ship was being unloaded, Cartwright was present at the 
City Docks in Tampa and observed the condition of the bananas 
comprising the cargo. 


6. Sometime between about 10:00 p.m. and midnight June 
28, 1954, the two trucks that had been engaged by respondent 
to haul bananas were loaded by complainant and the refrigera- 
tion units of the trucks placed in operation. Cartwright was 
not present while the trucks were being loaded but returned 
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to the docks later in the evening, observed the bananas that 
had been placed in the trucks, and made no complaint concerning 
their quality or condition to complainant. 


7. The two truckloads of bananas departed Tampa, Florida 
early in the morning of June 29, 1954 and arrived at respondent’s 
place of business in Atlanta, Georgia, about 4:00 a.m. in the 
morning of June 30, 1954. 


8. On June 29, 1954, complainant confirmed the terms of 
the sale by telegram to respondent, as follows: 


“CONFIRMING LOADED YOUR TWO TRUCKS PER MR. 
CARTWRIGHTS ORDERS 436 STEMS 26,860 POUNDS 
ALSO 310 STEMS 21,9990 POUNDS INVOICING BOTH 
LOADS $3.50 CWT FOB TAMPA PLUS $15.00 WHARF- 
AGE EACH.” 


9. The bananas were inspected at Atlanta, Georgia during 
the process of unloading on June 30, 1954. A Federal inspection 
certificate covering the 26,860 pounds of bananas (436 stems) 
in one of the trucks reads, in pertinent part, as follows: 


“Fingers generally turning yellow. In approximately 34 of 
the bunches, most fingers of from 2 to all hands per bunch 
show soft bruising, many with pulp mashed out, in remainder 
of bunches some fingers of from 1 to 2 hands show soft 
bruising. Remainder of fruit firm. No decay.” 


A Federal inspection certificate covering the 21,990 pounds of 
bananas (310 stems) in the other truck reads, in pertinent part, 
as follows: 


“Fingers generally turning yellow. In approximately 34 of 
bunches, most fingers of from 2 to all hands per bunch 
show soft bruising, many with pulp mashed out, in remainder 
of bunches, some fingers of from 1 to 2 hands show soft 
bruising. Remainder of fruit firm. No decay.” 


10. Pursuant to notice of the Department of Agriculture of 
the State of Georgia dated July 1, 1954, the 26,860 pounds of 
bananas (436 stems) contained in one of the trucks was with- 
drawn from sale by reason of being declared “Unfit for Sale,” 
and the entire load was dumped. 


11. Respondent salvaged and sold most of the other truckload 
of bananas, containing 21,990 pounds (310 stems), and has 
offered to pay complainant therefor the sum of $784.65, less 
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certain shipping and inspection charges in the amount of $230, 
or a net sum of $554.65. Complainant has refused to accept this 
sum in settlement. 


12. At the time complainant and respondent entered into the 
contract of sale, Cartwright, acting for and on behalf of re- 
spondent, was afforded full opportunity to inspect the bananas 
constituting the subject matter of the contract. 


13. There is now due and owing from respondent to com- 
plainant the sum of $1,739.75 no part of which has been paid. 


14. Formal complaint was filed on August 30, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


A review of the evidence shows that shortly before June 28, 
1954, complainant, by long distance telephone, informed Mr. 
Elb Cartwright, president of respondent company, of the antici- 
pated arrival in Tampa, Florida, on June 28 or 29, of a shipload 
of bananas. It was the obvious purpose of the call to interest 
Cartwright in purchasing some of the cargo. At the time of the 
call, it was made known to Cartwright that while the ship was 
en route to Tampa its refrigeration mechanism had broken down 
and the bananas were “coming in warm.” Anticipating that he 
might purchase some of the bananas, Cartwright made arrange- 
ments through his truck dispatcher to have two trucks available 
in Tampa at the City Docks. He then went to Tampa and in the 
afternoon or early evening of June 28, 1954, observed bananas 
being unloaded from the ship for 30 to 45 minutes. It is his 
testimony that while observing the bananas coming off the ship 
he told Mr. I Hecht, president of complainant firm, that the 
bananas were too soft to haul and he couldn’t buy any of the 
bananas; that he then encountered Mr. James Kelley, sales 
manager of complainant firm, and in the presence of Mr. Guy V. 
Mitchell, driver of one of the trucks he had engaged, told Kelley 
“If those bananas run any better, and you see I can haul them 
to Atlanta, you can go ahead and load the trucks.” Whereupon, he 
was called elsewhere and left the unloading area. 


In his deposition, Hecht states that at the time the ship was 
being unloaded the market price for the best grade of bananas 
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was approximately $7 per hundredweight; that he and Kelley 
offered the bananas to Cartwright at $5 per hundredweight; 
Cartwright made a counter-offer of $3 which he later increased 
to $3.50, and upon which agreement was reached. Kelley, in his 
deposition, substantiates the testimony of Hecht concerning the 
manner in which agreement was reached on price and the trans- 
action consummated. He states that Cartwright said “Well, go 
ahead and I will put two trucks in now and I will pay you $3.50 
f.o.b.”” Both Hecht and Kelley agree that after their conversation 
with Cartwright he left the unloading area. Both also state 
that before or during the loading the truck drivers, who were 
present during the entire time, were instructed to*‘take out” any 
fruit they considered objectionable. Additionally, Kelley states 
that later in the night after the trucks were loaded Cartwright 
returned to the docks, looked at the fruit in both trucks and 
made no complaint whatever. On cross-interrogatories, both 
Hecht and Kelley denied that Cartwright imposed any condition 
on the transaction, and specifically, a condition that the bananas 
would be suitable for shipment to Atlanta, or that Kelley as- 
sumed any responsibility concerning the bananas. Further, ac- 
cording to Kelley, Cartwright had the opportunity to be present 
at all times during the loading of the trucks but left any respon- 
sibility for the condition of the bananas with the truck drivers, 
and, further, according to Hecht, the trucks were merely loaded 
in accordance with Cartwright’s “instructions for $3.50 per 


hundredweight, as is, f.o.b., Tampa.” 


In answer to questions of the Presiding Officer, Cartwright 
admitted, in effect, that except for being called away on other 
business there was no reason why he could not have inspected the 
bananas as they were being loaded on the trucks. With further 
reference to the condition of the bananas he observed, he ad- 
mitted that they might be acceptable or saleable if disposed of 
immediately in the Tampa area. Asked to indicate what he meant 
by “haulable condition” he stated: 


“. . . that means good green bananas shipped for hauling 
which I didn’t see any on the boat at the time I was there 
and I didn’t know what could be in the boat because I have 
worked boats from time to time, small pockets, some pockets 
on that boat would be no good and some would be alright, you 
see different refrigerating units coming in and certain air 
spaces.” 
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Truck driver Mitchell testified that he overheard part of a 
conversation bewteen Cartwright and Kelley in which Cartwright 
informed Kelley that he had to leave and “If the fruit runs any 
better and was in any condition that he (Cartwright) could carry 
it to Atlanta for him (Kelley) to load two trucks.” Both Mitchell 
and the other truck driver, Mr. Robert Lee Tucker, testified that 
they were not fruit graders or inspectors and had no respon- 
sibility for the condition of the bananas as they were loaded, 
but from their observation most of the fruit was warm and soft 
and both remarked about the condition of the fruit at the time. 
They were not asked whether they were instructed to refuse any 
fruit they conSidered objectionable and it does not appear that 
they declined any of the bananas as the loading took place. 


It appears that loading of the trucks was completed some time 
between 10:00 o’clock and midnight, June 28, 1954, and the 
refrigeration units of the trucks then placed in operation. The 
trucks left Tampa early the following morning and arrived at 
respondent’s place of business in Atlanta about 4:00 a.m. the 
next morning which was June 30, 1954. There is no evidence 
of any breakdown or other delay in transit. The condition of the 
bananas during the process of unloading in Atlanta in the after- 
noon of June 30, 1954 is revealed by excerpts from the certificates 
of inspection referred to in Finding of Fact No. 9. The entire 
load of one of the trucks, consisting of 26,860 pounds of bananas, 
was a complete loss as the bananas were condemned and dumped 
pursuant to a notice of the Department of Agriculture of the 
State of Georgia, Finding of Fact No. 10. Respondent admits 
liability to complainant for the other load in the amount of 
$554.65 and has tendered this sum to complainant in full settle- 
ment. Respondent arrives at this sum by deducting $230 for 
certain shipping and inspection charges from the invoice price 
of $784.65 which included a wharfage charge of $15. Complain- 
ant has refused to accept the $554.65 and seeks to recover the 
full invoice price for both loads aggregating, with wharfage 
charges, $1,739.75. 

For the purpose of rebutting complainant’s evidence that at 
the time of this transaction the market price of the best grade 
of bananas was approximately $7 per hundredweight, invoices 
from other dealers purporting to show that at or about this time 
respondent obtained first grade bananas at prices ranging from 
$4.75 per hundredweight to $6.50 per hundredweight were intro- 
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duced at the hearing. (Respondent’s Exhibits 6 to 12, inclusive.) 
As to this transaction, Cartwright admitted that for the discount 
price of $3.50 per hundredweight he knew he was not obtaining 
perfect or first grade bananas. Yet, in his definition of “haulable 
condition” he has taken the anomalous position of expecting com- 
plainant to select bananas from some compartment of the ship 
which had not lacked refrigeration, in effect, first grade bananas, 
for a price well below the current market price as revealed by 
respondent’s own evidence. Of greater significance is Kelley’s 
testimony that Cartwright returned to the docks and inspected 
the bananas that had been loaded on the trucks. This was not 
denied, hence, we conclude that such an inspection by Cartwright 
actually took place. 


It is well settled that a buyer who purchases produce on the 
basis of his own personal inspection is liable for the full purchase 
price regardless of whether deterioration is later found in the 
produce. Moe’s Potato Co. v. James Buzzcana, 8 A.D. 1029, Frank 
B. Stark v. Robert J. Miller, 12 A.D. 1231, and Jones & Tanzola 
v. M. Bloom & Co., 14 A.D. 371. At the time of his inspection of 
the bananas that had been loaded, Cartwright had full opportu- 
nity to make as thorough an inspection of the fruit as he desired. 
Respondent cannot escape liability merely because Cartwright’s 
inspection may have been casual. 


When viewed in its most favorable light the position taken by 
respondent does not alter this conclusion. Since there was no 
express warranty, respondent must necessarily rely upon an 
implied warranty of merchantability, i.e, suitability of the 
bananas for shipment from Tampa to Atlanta and sale to local 
merchants and, thus, to consumers in that locality. The contract 
of sale was entered into in the State of Florida, hence, the sub- 
stantive rights of the parties are determinable by the law of that 
jurisdiction. Florida has not adopted the Uniform Sales Act and 
there is a dearth of expression on the question of implied war- 
ranties by the Supreme Court of that State. Turning elsewhere 
’ we find the great weight of authority opposed to respondent’s 
position. 

The latest Federal decision is that of Gillette v. Kelling Nut 
Co., 185 F. 2d 294 (4th Cir. 1950) in which the court held that a 
buyer of two carloads of peanuts who relied upon an inspection 
by its prospective customer and not upon a description of the 
peanuts by seller as “extra large peanuts” could not hold the 
seller liable for breach of warranty upon showing that the pea- 
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nuts did not measure up to standard of “extra large peanuts.” 
There the court said: 


“In Williston on Sales, Vol. 1, Section 234, it is stated: 
‘. .. the tendency at Common Law in the United States 
seems to be to hold that, at least in the absence of guilty 
knowledge on the part of the seller, inspection or the oppor- 
tunity for it precludes the existence of any implied war- 
ranty, . . . it seems best to revert to the fundamental test 
whether the buyer justifiably relied on the seller’s skill and 
judgment. It is possible for a buyer who inspects and selects 
goods to base his determination to purchase entirely on his 
own real or supposed knowledge, and if this is the case the 
facts that defects are latent should not establish a war- 
ranty.’ See also; Benjamin on Sales, Section 610; Van Ider- 
stine, Co. v. Barnet Leather Co., 242 N. Y. 425, 152 N. E. 
250, 46 A.L.R. 864; Vold on Sales, Sections 144, 145, 150; 
Tiffany on Sales, Sections 77, 78; Waite on Sales, pp. 187- 
194; Burdick on Sales (8rd ed.) pp. 144-154; 15 Am. & Eng. 
Encyc. L. (2d ed.) 1236, 1237. 


“Tt is not without significance here that Kelling was neither 


a manufacturer nor a grower; both Kelling and Gillette were 
dealers in peanuts. See, Barnard v. Kellogg, 10 Wall. 383, 19 
L. Ed. 987; Belcher v. Goff, 145 Va. 448, 134 S.E. 588; 
Baker v. Kamantowsky, 188 Mich. 569, 155 N.W. 430.” 


Similarly, both respondent and complainant in this proceeding 
were dealers in bananas. 


To the same effect is the decision in Robertson v. Coffee, 50 So. 
2d 659 (La. 1951), where a buyer of peaches with extensive expe- 
rience was held liable for the purchase price arrived at by bar- 
gaining upon a showing that he had knowledge that the peaches 
had beeii in cold storage for some thirty days before the sale and 
ample opportunity to determine for himself the grade and condi- 
tion of the peaches, notwithstanding a report by the State Board 
of Health resulting in the destruction of the peaches. The court 
said: 

“In conclusion, it is only necessary to add that defendant 
purchased the peaches with ‘his eyes open’. Their condition 
was not misrepresented to him. If he had not been willing to 
take some chances, in the hope of making comparatively 
large profits from the deal, it would not have been closed; 
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and, consequently, plaintiff would have had the chance to sell 
the peaches to others.” 


Agriculture decisions in point are R. G. James v. Catanzaro 
Banana and Tomato Co., 6 A.D. 577, 580, 581, and Palmer C. 
Mendelson Company v. Barnett-Gerstein Company, 7 A.D. 1098, 
1103, and an exhaustive compilation of authorities will be found 
in 168 A.L.R. 389, 426. 


For the reasons stated we conclude that respondent is indebted 
to complainant for the full amount of the contract price for the 
two truckloads of bananas plus wharfage charges and that re- 
spondent’s failure to promptly pay complainant is a violation of 
section 2 of the act. Reparation should be awarded complainant 
in the amount of $1,739.75, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,739.75, with interest 
thereon at the rate of 5 percent per annum from August 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4585) 
PACA Docket No. 6360. Decided March 21, 1956. 


Accord and Satisfaction—Dismissal 


Where complainant and respondent were in a dispute as to the amount due 
on the sale of dates by respondent, on consignment, and respondent 
sent a check to complainant with the notation that the check was in 
full payment of all claims and respondent crossed out the notation and 
cashed the check, held, this is an accord and satisfaction as all elements 
were present and complainant had but two alternatives either reject or 
accept the check and having accepted it the claim is extinguished and 
the complaint is dismissed. 


Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 277 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 3, 1953. In the 
formal complaint filed on May 4, 1954, complainant alleges that 
respondent refused to comply with an order directing him to 
transfer to a third party a load of dates which had been shipped 
by complainant to respondent on consignment but, instead, sold 
them himself at less than the going market price. Complainant 
requests a reparation award of $897.18, which is alleged to be 
the difference between the price obtained for the dates by re- 
spondent and the going market price, plus storage charges for 
the period subsequent to the transfer order. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 4, 1954. On 
the same date, a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 

Respondent filed an answer on November 1, 1954, denying 
liability and requesting an oral hearing. Respondent alleges that 
complainant’s transfer order was improper because unaccom- 
panied by an offer to repay the advances respondent had made 
against the shipment, and denies that the shipment was sold for 
less than the going market price. Accord and satisfaction is 
pleaded as a separate defense. Respondent requested an oral 
hearing. 

An oral hearing was held at San Francisco, California, on 
June 29, 1955, at which respondent was represented by counsel. 
Complainant and respondent were the only witnesses. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose business ad- 
ina * °°, 


2. Respondent is an individual, * * *, doing business as 
* * * whose address is * * *. Respondent was not licensed 
under the act at the time the transaction involved herein was 
initiated, but was subject to license. On or about November 24, 
1953, respondent paid $45 arrearage for business conducted for 
a three year period which covers said transaction. 


3. In October 1952, respondent and * * * entered into an 
agreement whereby * * * was to ship to respondent a carload 
of dates which respondent was to sell for the account of * * * 
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at 5 percent commission. An advance of $2,500 was made by 
respondent. Pursuant to this agreement, * * * shipped from 
* * * on or about November 13, 1952, car PFE 2016 containing 
1,911 flats of dates, including 1,307 flats furnished by complain- 
ant to complete the load. At the request of respondent, the car 
was billed to “* * * .” 


4. On or about November 18, 1952, complainant notified re- 
spondent that the car contained 1,307 flats of dates owned by 
complainant and that he should sell them for complainant’s 
account. 


5. Car PFE 2016 arrived in * * * on or about November 25, 
1952, and the dates were received by the * * * and placed in 
storage. 


6. On or about August 3, 1953, respondent advanced to com- 
plainant $705.11. 


7. On September 17, 1953, complainant and * * * mailed to 
respondent a letter worded as follows: 


“We feel it is time we had some action on our dates and, 
for that purpose we are now authorizing you to release all 
or any of them to 

*x* * * 


“In this connection please send each of us a copy of the 
statement of charges which you are sending to * * * and 
to the warehouse.” 


8. Respondent made no reply to the foregoing letter. Prior 
to the receipt of this letter, 316 of the 1,911 flats of dates had 
been sold or otherwise disposed of by respondent and an addi- 
tional 1,564, making a total of 1,880, were sold or otherwise dis- 
posed of by respondent subsequent to receipt of the letter, the 
last sale having been made on November 19, 1953. The remaining 
81 flats are not completely accounted for, but some were used as 
samples. 


9. On or about December 18, 1953, respondent transmitted to 
complainant a statement showing that the total returns from the 
sale of the dates amounted to $3,657, that respondent’s commis- 
sion of 5 percent upon total returns less freight amounted to 
$147.13, and that freight, storage, handling and insurance charges 
amounted to $1,469.77, leaving a balance of $2,040.10. The state- 
ment further shows that 1807/191lths of this balance, or 
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$1,395.22, was for the account of complainant, and that the net 
amount due and owing from respondent to complainant after 
deducting the advance of $705.11 was $690.11. 


10. With the foregoing statement respondent transmitted to 
complainant a check in the amount of $690.11 bearing the fol- 
lowing typewritten statement on the reverse side: 

“This check is in full payment of all claims of every kind 
and character to date hereof.” 
An identical statement appeared as the final paragraph of a 
letter from respondent to complainant transmitted with the 
check and the statement of account. This letter also pointed out 
that no part of the $2,500 advanced * * * had been deducted 
from the amount paid to complainant. 


11. After receipt of the $690.11 check, complainant deleted 
the typewritten statement on its reverse side, wrote in instead 
the phrase “received on account,” and cashed the check. Com- 
plainant has never returned or offered to return to respondent 
the amount of the check. 


12. The formal complaint was filed on May 4, 1954, which 


was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There are two matters in dispute in this proceeding: (1) 
whether respondent’s conduct amounted to a breach of the duties 
owed by a commission merchant to his principal, and (2) whether 
complainant’s acceptance and negotiation of the check tendered 
by respondent in full payment of the account constituted an 
accord and satisfaction. We deem it unnecessary to discuss the 
first point since, in our opinion, an accord and satisfaction was 
effected between the parties. For the same reason, it is unneces- 
sary to consider whether the commodity involved in this proceed- 
ing—hydrated dates—is a perishable agricultural commodity 
within the meaning of the act. No evidence on this point was 
submitted by the parties. 

In support of its defense of accord and satisfaction, respond- 
ent relies upon the decision in Potter v. Pacific Coast Lumber 
Co. of California, 37 Cal. App. 2d 592, 234 P. 2d 16:(1951), which 
reads in part as follows: 


“The great weight of authority undoubtedly supports the 
rule that where a claim is disputed or unliquidated and the 
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tender of a check or draft in settlement thereof is of such 
character as to give the creditor notice that it must be 
accepted ‘in full discharge of his claim’ or not at all, the 
retention and use of such check or draft constitutes an 
accord and satisfaction [citation]; and it is immaterial that 
the ‘creditor protests against accepting the tender in full 
payment’ [citation], for in such case ‘the law permits but 
two alternatives, either reject or accept in accordance with 
the condition’ [citations]. Of course, for the principle of 
accord and satisfaction to apply in disposition of an un- 
liquidated claim, there must be a ‘bona fide dispute’ between 
the parties [citation], but ‘it matters not that there was no 
solid foundation for the dispute’ as the test is whether ‘the 
dispute was honest or fraudulent.’ ” 


All elements of an accord and satisfaction are present in this 
case. The $690.11 check which respondent mailed to complainant 
on or about December 18, 1953, bore the typewritten statement: 
“This check is in full payment of all claims of every kind and 
character to date hereof.” The same statement appeared in a 
covering letter transmitted with the check. It cannot be doubted 
that these statements were of such character as to give complain- 


ant notice that the check must be accepted in full discharge of 
his claim or not at all. Nor can it be doubted that there was a 
bona fide dispute between the parties when the check was cashed. 
The informal complaint in this proceeding had been filed before 
that time. Under such circumstances, complainant’s retention and 
use of the check effected an accord and satisfaction. 


Complainant argues, however, that the relationship between 
agent and principal is equivalent to that between trustee and 
beneficiary, and suggests that a trustee’s delivery of a portion 
of the trust proceeds to his beneficiary is not sufficient considera- 
tion to support an accord and satisfaction. Although no authori- 
ties are cited by complainant, it has been held that where an 
agent, having money belonging to his principal, pays over a part 
of it conceded to be due and retains the balance, claiming a right 
to do so, the principal’s acceptance and retention of the amount 
paid does not constitute an accord and satisfaction precluding a 
recovery of the balance by the principal. Egan v. Crowther, 74 
Cal. App. 674, 241 Pac. 900 (1926); Hudson v. Yonkers Fruit 
Company, 258 N. Y. 168, 179 N. E. 378, 80 ALR 1052 (1932). 
The theory of these decisions appears to be that payment of an 
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admitted liability is no consideration for an accord and satisfac- 
tion of another liability. But see City of Indianapolis v. Domhoff 
& Joyce Co., 69 Ohio App. 109, 36 N. E. 2d 153 (1941). In the 
present proceeding, the amount paid by respondent to complain- 
ant was not conceded to be due complainant. Throughout the 
transaction respondent asserted that complainant was only en- 
titled to his proportionate share of the net proceeds remaining 
from the sale of all the dates, after respondent had deducted the 
various expenses and advances, including the $2,500 advance to 
* * * Tf this had been done, complainant would have received 
nothing. Respondent’s letter to complainant dated December 18, 
1953, in which the check for $690.11 was enclosed, reads in part 
as follows: 

“You will note that we have computed your returns as an 

average of all sales made, without, however, debiting you for 

any part of the advance that was made on this car.” 


In our opinion, the general principles of accord and satisfac- 
tion are applicable under such circumstances. It is concluded that 
any claims which complainant may have had against respondent 


have been extinguished by the acceptance of respondent’s check 
tendered in full settlement of the transaction. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4586) 


F. E. BALDWIN & COMPANY v. THOMAS J. HOLT COMPANY AND/OR 
JOE MACALUSO COMPANY. PACA Docket No. 6484. Decided 
March 22, 1956. 


Allowance—New Agreement—Failure to Comply with 
Terms of Contract—Dismissal as to Improper Party 


Where complainant sold U.S. No. 1 potatoes to respondent through a broker 
and respondent complained about the condition of the potatoes, and com- 
plainant agreed to an allowance of $100 a car if Federal inspection 
verified the complaint and respondent supported the claim as to one 
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carload by inspection but also took the allowance upon another unin- 
spected carload, held, the conditions upon which complainant agreed to 
grant the allowance were not fulfilled as to the second car and re- 
spondent’s failure to remit the $100 was in violation of the act. The 
broker acted merely in that capacity and the complaint against him is 
dismissed. 

. Harry G. Wickman, of Chicago, Illinois, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent Thomas J. Holt 
Company. Joe Macaluso Company, of Chicago, Illinois, respondent, pro 
se. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed February 21, 1955, complainant 
alleges that through respondent Joe Macaluso Company, a broker, 
it sold and delivered to respondent Thomas J. Holt Company a 
shipment of potatoes contained in car ART 29312; that respon- 
dent Thomas J. Holt Company obtained a $100 allowance on the 
potatoes based on its complaint that said potatoes did not meet 


contract specifications; and that said Thomas J. Holt Company 
has failed to substantiate its complaint regarding the potatoes. 
Complainant seeks reparation for the allowance of $100 granted 
Thomas J. Holt Company. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent Thomas J. 
Holt Company on March 30, 1955, and upon respondent Joe 
Macaluso Company on March 31, 1955. A copy of the Depart- 
ment’s report of investigation was served upon complainant on 
March 31, 1955. 


Respondent Thomas J. Holt Company filed an answer on April 
28, 1955, generally denying that it obtained an allowance im- 
properly from complainant. Respondent Joe Macaluso Company 
filed an answer on April 7, 1955, generally denying liability and 
alleging that it acted in the transaction merely as an agent. 


Since the amount of dispute is less than $500, the issues are 
determined under the shortened method of procedure provided 
in section 47.20 of the rules of practice. Pursuant thereto com- 
plainant filed an opening statement, both respondents filed an- 
swering statements, and complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of Frank E. Bald- 
win and Stanley W. Baldwin, doing business as F. E. Baldwin & 
Company whose address is 1425 South Racine Avenue, Chicago, 
Illinois. 

2. Respondent Thomas J. Holt Company is a partnership, 
composed of Thomas J. Holt and Israel Sussman, whose address 
is 208 Walnut Street, Philadelphia, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. Respondent Joe Macaluso is an individual doing business as 
Joe Macaluso Company whose address is 1425 South Racine 
Avenue, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


4. On or about July 6, 1954, in the course of interstate com- 
merce and by contracts negotiated by respondent Joe Macaluso 
Company, a broker, complainant sold to respondent Thomas J. 
Holt Company two carloads of U.S. No. 1, Size A, potatoes, con- 
tained in car ART 29312 and car PFE 5142, at $5.65 per sack, 
delivered Philadelphia, Pennsylvania. 


5. Complainant shipped and delivered the two cars of potatoes 
to respondent Thomas J. Holt Company; this respondent prompt- 
ly complained to the broker, respondent Joe Macaluso Company, 
that a preliminary inspection indicated that the potatoes in car 
PFE 5142 showed excessive decay and that it was afraid that 
car ART 29312 was in similar condition. Complainant, through 
the broker, agreed that if Thomas J. Holt Company’s complaints 
were verified by Federal inspection, an allowance of $100 would 
be granted on each car of potatoes. A Federal inspection was 
made of car PFE 5142 which verified Holt’s complaints as to 
the condition of the potatoes in the car. 


6. When the broker made an inquiry to Thomas J. Holt 
Company concerning the condition of car ART 29312, Holt con- 
veyed the impression that a Federal inspection had also been 
made of this car and that it also was out of grade. However, no 
such Federal inspection had been made on this car. Complainant 
authorized an allowance of $100 on both cars. 

7. Holt diverted car ART 29312 to its buyer in Philadelphia. 


On July 12, 1954, a Railroad Perishable Inspection Agency in- 
spection was made on this car which indicated that said potatoes 
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complied with the requirements of the contract between com- 
plainant and respondent. Said inspection certified that: 


“Condition: California grown long white Potatoes. Sacks 
full, well laced. Stenciled U. S. No. 1. Tubers are medium to 
large size, clean, firm, well formed and developed with 2-3% 
growth or harvest defects. Skins bright, dry, well set. 


“Fairly mature stock. 0-2%, average less than 1% decay and 
breakdown.” 


8. When remitting to complainant, respondent Thomas J. Holt 
Company deducted the $100 allowance on each car. The allowance 
on car ART 29312 was not justified, but respondent Thomas J. 
Holt Company has failed and refused to return same to com- 
plainant. 


9. The formal complaint was filed on February 21, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant sold to respondent Thomas J. Holt Company, 
hereinafter referred to as Holt, U.S. No. 1, Size A, potatoes which 
were contained in cars PFE 5142 and ART 29312. However, the 
dispute herein concerns only the potatoes in car ART 29312 and 
car PFE 5142 will be discussed only because of its relationship to 
the disputed car. 


Upon arrival of car PFE 5142 at destination, Holt informed 
the broker, respondent Joe Macaluso Company, that a preliminary 
inspection showed the potatoes in said car contained excessive 
decay and that a Federal inspection was being obtained. The 
broker immediately contacted complainant advising it of this 
report and complainant agreed that if the Federal inspection 
showed that the potatoes in this car failed to meet contract 
specifications, an allowance would be made. Later, the broker 
received a wire from Holt notifying him that the Federal in- 
spection on car PFE 5142 certified that the car failed to grade 
U.S. No. 1 at time of delivery because of excess decay. The 
broker again contacted complainant and complainant stated that 
if both cars PFE 5142 and ART 29312 were alike, an allowance 
of $100 per car would be granted. The broker then contacted 
Holt inquiring about car ART 29312 and was advised that this 
car had been diverted, sight unseen, to one of the chain stores 
and that Holt was hoping it would be accepted without complaint. 
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This information was passed on to complainant. Holt subsequently 
advised the broker that car ART 29312 also failed to grade ac- 
count of wet spots and excessive decay and from this the broker 
assumed that a Federal inspection had also been made on this 
car. On the basis of this information, complainant authorized a 
$100 per car allowance. However, no Federal inspection had been 
made on car ART 29312. 


The above facts are not in dispute and complainant does not 
complain about the $100 allowance which it authorized on car 
PFE 5142. However, it does complain about the allowance author- 
ized on car ART 29312 since, contrary to its understanding at the 
time it authorized said allowance, no Federal inspection had been 
made on this car and the condition of these potatoes as deter- 
mined by a Railroad Perishable Inspection Agency inspection, 
which had been subsequently made, indicates that these potatoes 
complied with contract specifications. Therefore, complainant con- 
tends that the $100 allowance granted Holt on car ART 29312 
was not justified and seeks reparation in the amount of this 
allowance. 

Holt, although admitting that no Federal inspection had been 
made on car ART 29312, contends that the allowance was justi- 
fied. Holt does not agree with the statement of the condition of 
the potatoes in this car as set out in the Railroad Perishable 
Inspection Agency report and has submitted an affidavit by 
Thomas J. Holt, a partner in respondent Thomas J. Holt Com- 
pany, in support of its position. Mr. Holt states that he inspected 
both cars and found that the potatoes in car ART 29312 were 
similar in quality and condition to those in car PFE 5142, which 
were out of grade, and that the potatoes in both cars were not 
U. S. No. 1. Under the circumstances, we are of the opinion that 
Mr. Holt’s statements are self-serving and that the Railroad 
Perishable Inspection Agency report, which indicates the potatoes 
in car ART 29312 were up to contract specifications, is the better 
evidence on the condition of these potatoes. Accordingly, we con- 
clude that the potatoes in car ART 29312 met contract require- 
ments. 

In view of the above, we conclude that the conditions upon 
which complainant agreed to grant an allowance were not ful- 
filled as to car ART 29312 and that the allowance of $100 
obtained by Holt on the potatoes in said car was not justified. 
Holt’s failure to remit this sum to complainant is in violation of 
section 2 of the act and reparation should be awarded complain- 
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ant from respondent Holt in said amount of $100, with interest, 
and the facts set forth herein should be published. 

The record clearly establishes that respondent Joe Macaluso 
Company acted properly in his capacity as a broker and is in no 
way liable to complainant in the transaction herein. The com- 
plaint as to respondent Joe Macaluso Company should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent Thomas 
J. Holt Company shall pay to complainant, as reparation, $100, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1954, until paid. 

The complaint as to respondent Joe Macaluso Company is 
hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4587) 


ELDON KEITH v. NATE ROSENTHAL. PACA Docket No. 6702. 
Decided March 22, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 224, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 22, 1955. The 
formal complaint was filed on December 7, 1955. Complainant 
seeks an award of reparation in the amount of $720, which is 
alleged to be the purchase price of one truckload of potatoes sold 
and delivered to respondent in February 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 10, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 9, 1956. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Eldon Keith, whose address 
is Cuyler, New York. 

2. Respondent is an individual, Nate Rosenthal, whose ad- 
dress is 75 Melrose Avenue, Wilkes-Barre, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On February 8, 1955, in the course of interstate commerce, 
complainant sold to respondent 600 50-pound bags of U.S. No. 1 
potatoes at $1.15 per bag and 50 50-pound bags of pick-out pota- 


toes at 60 cents per bag. 


4. On February 8, 1955, complainant delivered potatoes meet- 
ing the specifications of the foregoing contract to respondent at 
Cuyler, New York. Respondent transported the potatoes in his 
own truck from Cuyler, New York, to Wilkes-Barre, Pennsyl- 
vania. Respondent accepted the potatoes and made no complaint 
with reference thereto. 


5. The purchase price of the truckload of potatoes is $720, no 
part of which has been paid by respondent to complainant. 


6. The informal complaint was filed on September 22, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $720, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $720, with interest thereon at 
the rate of 5 percent per annum from March 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4588) 


SIDNEY ROSENTHAL v. S. LITOWITZ AND SONS, INc. PACA Docket 
No. 6477. Decided March 22, 1956. 


Purchase After Inspection—Deterioration—Liability 


Where respondent, after inspection, purchased peaches from complainant 
and later attempted to return them claiming that they were in poor 
condition, held, a buyer who purchases produce after his own inspection 
is liable for the full purchase price regardless of whether deterioration 
is later found in the produce. 


Burden of Proof—Evidence 


Where respondent claimed that produce purchased arrived at destination 
in poor condition but offered no evidence other than his own statement, 
held, respondent has failed to sustain the burden of proof for his defense. 


Complainant and respondent pro se. Mr. John C, Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 2, 1955. Complainant 
seeks reparation in the amount of $37.50 which is alleged to be 
the purchase price of 10 baskets of peaches sold to respondent 
on October 11, 1954, after inspection by respondent, at $3.75 per 
basket. Complainant further alleges that respondent accepted the 
peaches at complainant’s place of business without complaint; 
and that respondent later attempted to return said peaches but 
that complainant refused to accept them. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 9, 
1955. A copy of the report of investigation was served on com- 
plainant on that same date. 
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On March 29, 1955, respondent filed an answer generally deny- 
ing liability. 

Since the amount in dispute is less than $500, the issues are 
being determined under the shortened method of procedure pro- 
vided under section 47.20 of the rules of practice. Pursuant 
thereto complainant filed an opening statement, respondent filed 
an answering statement and complainant filed a statement in 
reply. 


FINDINGS OF FACT 


1. Complainant, Sidney Rosenthal, is an individual doing 
business in his own name at 317 Washington Street, New York, 
New York. 


2. Respondent, S. Litowitz and Sons, Inc., is a corporation 
whose address is 19 Tucker Street, Trenton, New Jersey. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about October 11, 1954, in the course of interstate 
commerce and after inspection by respondent, complainant sold 
to respondent 10 baskets of Elberta peaches, size 2 inches and 
larger, at $3.75 per basket for a total amount of $37.50, f.o.b. 
complainant’s place of business. 


4. The said 10 baskets of peaches were delivered to and 
accepted by respondent at complainant’s place of business in New 
York on October 11, 1954, and transported to respondent’s place 
of business in the State of New Jersey. 


5. On or about the night of October 12, 1954, respondent 
returned the peaches to complainant’s place of business, com- 
plained of their condition and requested that complainant take 
back the peaches which complainant refused to do. 


6. There is due and owing to complainant the purchase price 
of the peaches in the amount of $37.50. 


7. The formal complaint was filed on February 2, 1955, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


Complainant in this proceeding is seeking to recover the pur- 
chase price of 10 baskets of peaches sold to respondent. However, 
respondent claims that the peaches arrived at destination in very 
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poor condition and refuses to pay the purchase price thereof. 
Other than his own statement, respondent has offered no evidence 
with respect to the alleged poor condition of the peaches. This 
condition could have been established by respondent if he had 
obtained an independent or disinterested inspection and offered 
the findings thereof in evidence. This respondent has failed to do 
and, accordingly, we conclude that respondent has failed to sus- 
tain the burden of proving the alleged poor condition of the 
peaches. 

Complainant has also alleged that the peaches were purchased 
after inspection by respondent. This allegation is not denied by 
respondent. A buyer who purchases produce after his own inspec- 
tion is liable for the full purchase price regardless of whether 
deterioration is later found in the merchandise. Frank B. Stark v. 
Robert J. Miller, 12 A.D. 1231; Martin Felkins v. Morris Oren- 
stein, 11 A.D. 1103; Abe Horwitz v. Mert Baker, 10 A.D. 864. 
Accordingly, we conclude that respondent’s failure to pay the 
purchase price of the peaches is in violation of section 2 of the 
act. The amount of the purchase price, $37.50, should be awarded 
complainant, with interest, and the facts and circumstances 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $37.50, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4589) 


EDWARD L. MORRIS v. GRAPPEL Bros. AND/OR QUALITY POTATO 
CORPORATION. PACA Docket No. 6675. Decided March 23, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 224, applicable here. 


Hussey & Hussey, of Mars Hill, Maine, for complainant, Respondent pro 
se, Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on April 8, 1955. The 
formal complaint was filed on October 12, 1955. Complainant 
seeks an award of reparation in the amount of $2,805.85, which 
is alleged to be due in connection with the sale and delivery of 
potatoes to respondents in January 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on November 21, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent Grappel Bros. on Novem- 
ber 22, 1955, and upon respondent Quality Potato Corporation 
on December 1, 1955. 


At the time of service of the formal complaint, each respond- 
ent was notified in writing that it should file an answer within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file such answer would consti- 
tute a waiver of oral hearing and an admission of the facts 


alleged in the complaint. Notwithstanding such notice, neither 
respondent has. filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward L. Morris, whose 
address is Mars Hill, Maine. 


2. Respondent Grappel Bros. is a partnership composed 
of Leon Grappel and Herman Grappel whose address is 51 
Brooklyn Terminal Market, Brooklyn 36, New York. Respond- 
ent Quality Potato Corporation is a corporation whose address 
is 51 Brooklyn Terminal Market, Brooklyn 36, New York. At 
the time of the transaction involved herein, both respondents 
were licensed under the act. 


3. On or about January 10, 1955, in the course of interstate 
commerce, complainant sold to respondents 3,102 50-pound bags 
of Katahdin potatoes for a total price of $2,444 f.o.b. Mars Hill, 
Maine, and 127 barrels of bulk potatoes for a total price of 
$317.50 f.o.b. Mars Hill, Maine. 
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4. Pursuant to the foregoing contract, complainant delivered 
to respondents at Mars Hill, Maine, 3,102 50-pound bags of 
potatoes and 127 barrels of potatoes meeting the specifications 
of the foregoing contract. Respondents accepted the potatoes 
and shipped them by railroad and truck to points outside the 
State of Maine, including Boston, Massachusetts, and Long Island, 
New York. 


5. The total purchase price of the potatoes is $2,761.50. Com- 
plainant allowed $10.67 for State of Maine potato tax, leaving 
a balance of $2,750.83, no part of which has been paid by 
respondents. 


6. The informal complaint was filed on April 8, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of either respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8 (c)). 


The failure of these respondents to pay promptly to com- 
plainant the amount due on the sale of the potatoes is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation against both respondents, jointly and severally, in 
the amount of $2,750.83, with interest. The sum of $55.02 claimed 
as interest is taken care of in the general allowance of interest. 
Of course, payment of a total of $2,750.83, with interest, to 
complainant will discharge his claim. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent Grappel 
Bros. and respondent Quality Potato Corporation, jointly and 
severally, shall pay to complainant, as reparation, $2,750.83, with 
interest thereon at the rate of 5 percent per annum from Feb- 
ruary 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4590) 


Rost. T. COCHRAN & Co., INCORPORATED v. KLEIN’S CELERY. 
PACA Docket No. 6577. Decided March 26, 1956. 


Failure to Pay Purchase Price of Produce—Failure to 
Support Defense that Amount was Incorrect 


Where complainant sold and delivered celery, asparagus and honeydew 
melons to respondent and respondent made payment with a check which 
was returned due to insufficient funds and respondent’s defense for 
nonpayment was that the amount sought was incorrect, but respondent 
did not appear at the hearing or offer any evidence, held, respondent 
failed to sustain the burden of proof as to its defense and respondent’s 
failure to make payment is in violation of the act for which reparation 
is awarded to the complainant. 


Continuance—Dilatory Tactics 


Where respondent’s motion for a postponement of the hearing was based 
upon the inability of respondent’s attorney to be present and it is 
reasonable to infer from the record that respondent’s request was part 
of a strategy calculated to delay the proceedings such motion will not 
be granted, for while a party is entitled to a counsel of his own 
choosing, such choice may not be employed to delay or otherwise 
obstruct prompt disposition of an administrative proceeding. 


Ir. Lewis F. Glaser, of Frank & Glaser, of New York, New York, for 
complainant. Mr. Meyer Dubow, of Newark, New Jersey, for respondent. 
Mr. James A, O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on June 16, 1955, 
complainant seeks to recover the agreed purchase price of several 
rail and truck shipments of celery allegedly sold and delivered 
to respondent during the months of April and May 1955. 


A copy of the Department’s report of investigation was served 
on complainant’s attorney on June 29, 1955. Copies of the report 
of investigation and the formal complaint were served upon 
respondent on June 30, 1955. Respondent’s answer was filed 
August 24, 1955, wherein it is alleged that the amount claimed 
as being owed by respondent to complainant is incorrect. Re- 
spondent requested an oral hearing. 
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Oral hearing was held at New York City on February 15, 1956. 
Complainant was represented by counsel. Two witnesses testified 
for complainant. No witnesses appeared for respondent nor was 
respondent represented by counsel at the hearing. 


FINDINGS OF FACT 


1. Complainant, Robt. T. Cochran & Co., Incorporated, is a 
corporation whose address is 366 Washington Street, New York, 
New York. 


2. Respondent, Raymond Klein, is an individual doing busi- 
ness as Klein’s Celery whose address is 193 Miller Street, Newark, 
New Jersey. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. During the period beginning on or about April 5, 1955, 
and ending on or about May 2, 1955, in the course of interstate 
commerce, complainant sold to respondent 1,839 crates of celery 
at prices ranging from $2.8714 to $4.00 per crate; 1 crate of 
asparagus for $6.00; and 1 crate of honeydew melons for $3.50, 
or a total agreed purchase price of $6,544.65. 


4. Complainant shipped to respondent the kind, quality, grade 
and size celery, asparagus and honeydew melons called for by 
the contracts, and in the manner agreed upon between the parties. 


5. Respondent accepted the merchandise in compliance with 
the contracts, but has since failed to pay the agreed purchase 
price therefor, or any part thereof. There is due and owing to 
complainant from respondent the sum of $6,544.65, plus a fee 
of $2.65 which complainant was required to pay in connection 
with a check issued by respondent and protested for nonpayment, 
or a total of $6,547.30. 


6. Formal complaint was filed June 16, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the outset of the hearing, the Presiding Officer took up the 
matter of a telegraphed request by respondent for a postpone- 
ment of the hearing which request was based upon the inability 
of respondent’s attorney to be present. For the reasons herein- 
after set forth this request was denied. 

The formal complaint was filed in this proceeding on June 
16, 1955, and respondent was served with a true copy thereof 
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on June 30, 1955. Respondent was required to file an answer 
on or before July 20, 1955. Under date of July 12, 1955, respon- 
dent requested an extension of time in which to answer. An 
extension was granted to August 24, 1955, on which date respon- 
dent filed his answer and requested therein a reasonable amount 
of time for respondent to file affidavits. On September 14, 1955, 
respondent was notified he would have 30 days in which to file 
application for the taking of depositions. By letter dated October 
11, 1955, respondent asked for a 60-day extension to file the 
deposition application, pleading illness of his attorney. An ex- 
tension was thereafter granted to November 14, 1955. Under 
date of November 12, 1955, respondent’s attorney requested a 60- 
day extension to file the application for depositions. Thereafter, 
the filing period was extended to December 21, 1955. Respondent 
made no application for the taking of depositions. 


On January 16, 1956, respondent’s attorney was served with 
formal notice setting the hearing for February 15, 1956. On 
February 8, 1956, respondent’s attorney requested a continuance 
of the hearing date. On the same day, the Presiding Officer ad- 
dressed a letter to counsel denying this motion. On the eve of 
the hearing, 4:45 p.m., February 14, 1956, the Presiding Officer 
received a wire from respondent stating he would not appear 
at the hearing without his attorney and suggesting that counsel’s 
request for a continuance be granted. Complainant’s counsel 
continuously objected to respondent’s requests for extensions 
and adjournments. 

It is reasonable to infer from the record that respondent’s 
motions for extensions of time and postponements were a strat- 
egy calculated to delay the proceeding. While a party is entitled 
to counsel of his own choosing, such choice may not be employed 
to delay or otherwise obstruct prompt disposition of the ad- 
ministrative proceeding. Respondent’s attorney had approximate- 
ly one month’s notice of the hearing date. His request for a 
postponement because of illness and pressure of work was denied 
one week prior to the hearing date. We believe respondent had 
ample opportunity to retain other counsel to represent him at 
the hearing and, considering the number of extensions of time 
and postponements granted in the past, the ruling of the Pre- 
siding Officer denying the request for continuance of the hear- 
ing was proper. 

The only defense raised by respondent is that set forth in 
paragraph No. 1 of his answer wherein it is averred that the 
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amount claimed in the complaint is incorrect. Respondent of- 
fered no proof whatsoever in support of this allegation. In the 
absence of any proof to rebut complainant’s evidence of record, 
we have no alternative but to conclude that respondent purchased 
and accepted the celery, asparagus and honeydew melons and 
that he has failed to pay the agreed purchase price. 

Respondent made repeated promises to pay for the merchandise 
and on one occasion in the year 1955 presented complainant with 
a check dated May 12, 1954, in the amount of $921.50. The 
check, however, was returned by the bank protested for non- 
payment because of the date. The record shows that on several 
occasions respondent expressed himself in writing to complain 
ant as being hopeful of completing some arrangements whereby 
he could “take care of the situation.” We must conclude that 
respondent’s failure to remit to complainant promptly for the 
celery, asparagus and honeydew melons is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $6,547.30, with interest, which sum consists of $6,544.- 
65, the purchase price of the produce and $2.65, the check 
protest fees. The facts and circumstances set forth herein 
should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $6,547.30, with 
interest thereon at the rate of 5 percent per annum from June 1, 
1955, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4591) 


JAMES A. WARREN v. TRI-STATE PRODUCE, INC. PACA Docket 
No. 6571. Decided March 26, 1956. 


Payment by Agent for Principal—Failure of Principal to 
Reimburse Agent—Improper Defense 


Where respondent purchased bananas and instructed the seller to charge 
the purchase price to complainant, his broker, and complainant made 
payment but respondent objected to reimbursing complainant due to the 
condition of the produce, held, respondent’s claim, if any, should be 
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made against the seller and not complainant who had nothing to do with 
the transaction other than pay on behalf of respondent, and respondent’s 
failure to fully pay complainant is in violation of the act for which 
complainant is awarded reparation. 


Complainant pro se. Mr. W. Dwight Stover, of Oakland, Maryland, for 
respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on July 27, 1955. Complainant alleges 
that he had acted as respondent’s broker in many instances over 
a period of several years and had accepted charges for purchases 
by respondent when such purchases were made by complainant; 
that respondent, itself, purchased a certain lot of bananas and 
instructed the seller of said bananas to charge complainant for 
the purchase price thereof ; that complainant accepted said charge 
and paid to the seller the purchase price in full; and that re- 
spondent accepted the bananas on arrival but has since failed and 
refused to reimburse complainant. Complainant seeks reparation 
for the purchase price amounting to $162.50. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on July 29, 
1955. A copy of the report of investigation was served upon com- 
plainant on that same date. 


Respondent filed an answer on August 16, 1955, in which it 
admits that the alleged purchase was made and that it instructed 
the seller to charge the sale to complainant. However, respondent 
alleges that the bananas arrived in poor condition and caused 
respondent to suffer a loss and that the sum alleged to be due 
and owing complainant should be diminished by the loss suffered 
by respondent. 


Since the amount in dispute does not exceed $500, the issues 
are determined under the shortened method of procedure pro- 
vided for in section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement, respondent re- 
quested that its verified answer and exhibits be considered as its 
answering statement and complainant failed to file the statement 
in reply. 
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FINDINGS OF FACT 


1. Complainant is an individual, James A. Warren, whose 
address is Pennsylvania Produce Terminal, Baltimore, Maryland. 


2. Respondent, Tri-State Produce, Inc., is a corporation whose 
address is Oakland, Maryland. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about December 9, 1954, in the course of interstate 
commerce, respondent purchased from the Market Place Banana 
Company, 116 Market Place, Baltimore, Maryland, 50 boxes of 
bananas at $3.25 per box, or a total of $162.50. At that time 
respondent instructed the seller to charge the purchase to com- 
plainant. Although not consulted by respondent in the purchase 
involved herein, complainant accepted the charge for the pur- 
chase of the bananas and paid said purchase price in full. 


4. Upon arrival of the bananas at destination, respondent 
accepted them and made no timely complaint in regard thereto. 
However, respondent has failed, neglected and refused to reim- 
burse complainant for the amount of the purchase price of the 
bananas, amounting to $162.50. 


5. The formal complaint was filed on July 27, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant is a broker and for several years had acted as a 
buying broker for the respondent whereby he purchased and paid 
for goods for the account of respondent and then billed respond- 
ent adding thereto his brokerage fee. 


In regard to the transaction involved herein, respondent admits 
that, without the knowledge of complainant, it purchased the 
bananas and instructed the seller to charge the purchase price 
thereof to complainant. This charge was accepted and paid by 
complainant. However, respondent now complains that the ba- 
nanas arrived in poor condition and objects to paying complain- 
ant the amount of the purchase price. It alleges that the sum 
due complainant should be diminished by the loss suffered by 
respondent because of the condition of the bananas. However, 
we must point out that respondent, itself, purchased these 
bananas and that the complainant broker is not shown to have 
had anything to do with the transaction other than to pay for 
them on behalf of respondent. Under the circumstances, we fail 
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to see on what grounds respondent is withholding payment from 
complainant. It would seem that any complaint respondent had 
in regard to the bananas should be made to the seller and not to 
complainant. 

Accordingly, we conclude that respondent’s failure to pay to 
complainant the purchase price of the bananas, amounting to 
$162.50, is in violation of section 2 of the act and reparation 
should be awarded complainant from respondent in this amount. 
The facts and circumstances set forth herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $162.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4592) 


E. D. BALL v. KYMAN BROTHERS COMPANY. PACA Docket No. 
6187. Decided March 27, 1956. 


Evidence—Burden of Proof—Failure to Sustain Allegations 


Where complainant alleged that the consignment agreement between the 
parties included a guaranteed advance of $750 on a shipment of 
cabbage but respondent states that the advance was conditioned upon 
the arrival of the shipment by a certain date and the advance in 
question was referred to in wires from complainant to respondent 
with no objection being made by respondent until a month after arrival 
of the produce, and respondent submitted no documentary proof in 
support of its contentions, held, having alleged that such condition 
attached to the guaranteed advance and that delivery date was war- 
ranted by complainant, the burden of proof was upon respondent to 
establish these allegations by a preponderance of the evidence, and 
respondent has failed to sustain that burden. 


Damages—Reduced Claim to Avoid Oral Hearing 


Where complainant reduced his claim from $750 to $499 to avoid an oral 
hearing and have the proceeding disposed of under the shortened 
procedure, and it is determined that respondent is indebted to com- 
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plainant in the amount of the original claim, complainant is awarded 
reparation for the reduced sum. 


Complainant pro se. Mr. Ira E. Arnold, of Cleveland, Ohio, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 17, 1953. 
A formal complaint was filed on July 14, 1954, in which com- 
plainant alleges, in substance, that he entered into an agreement 
with respondent on August 6, 1952, whereby complainant would 
ship to respondent a carload of cabbage to be sold by respondent 
for complainant’s account, with a guaranteed advance by respond- 
ent of $750 on the shipment. Complainant further alleges that 
the carload of cabbage was diverted to respondent on the day 
the agreement was entered into; that the shipment was received 
by respondent; that respondent accepted the cabbage and disposed 
of them, but failed to forward the $750 advance to complainant; 
and that respondent rendered an account sales which showed a 
loss on the car of $349.69. Complainant requested reparation 
in the amount of $750. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department was served upon respond- 
ent on August 25, 1954. A copy of the report of investigation 
was served upon complainant on August 27, 1954. Respondent 
filed an answer to the complaint and a counterclaim on Septem- 
ber 9, 1954, in which the consignment agreement between the 
parties is admitted, with the exception of the $750 guaranteed 
advance, which respondent avers was conditional upon arrival 
of the car at Cleveland, Ohio, the week of August 4, 1952. 

As a basis for its counterclaim, respondent contends that 
delayed shipment (or arrival) of the cabbage contributed to its 
“unsalability” due to the home-grown over-supply on the Cleve- 
land market the week of August 11, 1952; that “as a result of 
complainant’s breach of the agreement of consignment and war- 
ranties made in connection with the carload of cabbage . 
that respondent sustained and suffered damages and loss in 
actual out-of-pocket money in the total sum of $349.69.” Respond- 
ent asks that an award of reparation be made in its favor for 
the damages claimed. 
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Complainant filed an answer to the counterclaim on Octo- 
ber 14, 1954, denying that the guaranteed advance of $750 was 
conditional upon the car of cabbage arriving in Cleveland the 
week of August 4, 1952. 

Respondent requested an oral hearing to be held at Cleveland, 
Ohio. On November 30, 1954, complainant filed a request that 
he be permitted to amend the complaint, “reducing amount of 
claim from $750 to $499 to avoid an oral hearing at Cleveland 
and resulting in the shortened procedure being applicable.” The 
proposed amendment was incorporated in this document. On 
March 21, 1955, complainant’s request was granted. Under the 
shortened procedure, complainant filed an opening statement 
of facts, respondent filed an answering statement, with exhibits 
attached, and complainant filed a statement in reply, which 
completed the evidence in the case. 


FINDINGS OF FACT 


1. Complainant is an individual, E. D. Ball, whose address 
is 1318 Armadale Avenue, Los Angeles 42, California. 


2. Respondent, Kyman Brothers Company, is a corporation 


whose address is Northern Ohio Food Terminal, Cleveland 15, 
Ohio. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 


3. On or about August 6, 1952, in the course of interstate 
commerce and by oral contract, complainant agreed to ship to 
respondent a carload of cabbage contained in car PFE 71607, 
and respondent agreed to sell the cabbage for complainant’s 
account on a consignment basis, with a guaranteed advance of 
$750 which was to be forwarded promptly by respondent to 
complainant. 


4. Car PFE 71607 containing the cabbage in question was 
shipped from Bassett, California, on July 29, 1952, and was 
consigned to complainant at Dalhart, Texas. It was diverted 
or reconsigned by complainant to himself at Moberly, Missouri, 
on August 4, 1952. 


5. On August 6, 1952, complainant diverted car PFE 71607 
to respondent at Cleveland, Ohio, and sent a wire to respondent 
reading, in part, as follows: 

“REFERENCE TELEPHONE CONVERSATION CAR 
DIVERTED YOU CONTAINS 50 LA CRTS 430 BAGS 
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CABBAGE VIA WABASH, ST. LOUIS, NICKLE PLATE. 
APPRECIATE YOUR AIR MAILING CHECK ADVANCE 
$750.00, SURPLUS AS HERETOFORE. CAR SHOULD BE 
ALMOST DUE ST. LOUIS, PFE 71607.” 


6. The carload of cabbage arrived at Cleveland on Sunday 
night, August 10, 1952, and was placed for Monday’s market 
of August 11. Respondent requested an inspection of the cabbage, 
which was made by the Cleveland Inspection Bureau on August 
11, the report of which shows the quality and condition of the 
cabbage to be, “Medium, few large size. Well formed. Good 
color and trim. Mostly fairly firm, few are puffy. Clean and 
bright. No decay.” Under remarks, the inspector stated that 
the cabbages were, “Good, some fair quality. Good condition.” 


7. On September 8, 1952, complainant wired respondent as 
follows: 
“HAVE NOT YET RECEIVED GUARANTEED AD- 
VANCE CHECK 750.00. PLEASE AIR MAIL AT ONCE 
IF NOT ALREADY MAILED. P.F.E. 71607—PERIOD— 
TO BALL—1318 ARMADALE AVE. ZONE 42 LOS AN- 
GELES—THANKS—” 


On September 11, 1952, respondent sent complainant the fol- 

lowing wire: 
“BEEN AWAY VACATION DID NOT SEND ADVANCE 
ON CAR CABBAGE 71607 AS TOLD YOU ON PHONE 
MARKET ALL RIGHT WEEK OF 4TH YOU WIRED 
US AUGUST 6 CAR CABBAGE DUE AT ST LOUIS 
WHICH SHOULD ARRIVE NOT LATER THAN EIGHT 
CAR ARRIVED AUG il MARKET BROKE BAD WE 
REALIZED 525.50 PAID OUT FOR FREIGHT CARTAGE 
DEMURRAGE 901.69 IF RAILROAD AT FAULT ON 
DELAY YOU FILE CLAIM PROTECT US AMOUNT 
WE PAID OUT CABBAGE MARKET HERE ON AUGUST 
8TH WAS 3.50 to 3.75.” 


On September 14, 1952, complainant replied by wire to respond- 
ent as follows: 


“ANSWERING—71607 WAS DIVERTED YOU CLEVE- 
LAND VIA ST LOUIS NICKLE PLATE SAME AS OTHER 
CARS CONTENTS WIRED YOU AUG 6TH AND YOU 
SHOULD HAVE AIR MAILED GUARANTEED AD- 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 300 


VANCE 750.00 SAME AS OTHER CARS. YOU HAD NO 
RIGHT WITHHOLD—PLEASE AIR MAIL NOW PFE 
71607.” 


8. Respondent disposed of the carload of cabbage and on 
October 1, 1952, forwarded to complainant an account sales 
showing $522 gross receipts and indicating a loss on the ship- 
ment of $349.69 after payment of freight, demurrage, cartage, 
etc. 


9. Respondent failed and refused to forward to complainant 
the $750 guaranteed advance on the carload of cabbage in 
accordance with the contract. An amendment to the complaint 
reduced this claim to $499, and there is now due and owing to 
complainant from respondent the sum of $499. 


10. An informal complaint was filed on March 17, 1953, 
which was within 9 months from the time of accrual of the cause 
of action. 


CONCLUSIONS 


The primary dispute in this case relates to the agreement 


between the parties, with particular reference to the $750 guar- 
anteed advance. Respondent contends that the guaranteed advance 
was dependent and conditioned upon the carload of cabbage 
arriving at Cleveland the week of August 4, 1952, at least for 
the market of August 8, 1952. Respondent alleges that com- 
plainant promised and warranted in the telephone conversation 
between the parties on August 6 that delivery of the cabbage 
could be made in Cleveland for the week of August 4, for the 
Cleveland Friday market (August 8) at the very latest. Com- 
plainant specifically denies that the $750 guaranteed advance 
was in any way conditional, or that he ever agreed to deliver 
the car of cabbage in Cleveland the week of August 4, 1952. 

Having alleged that such condition attached to the guaranteed 
advance, and that delivery was warranted by complainant at a 
specified time, the burden of proof is upon respondent to estab- 
lish these allegations by a preponderance of the evidence. Respond- 
ent has not sustained that burden. 

In attempting to establish its claims, respondent refers to 
complainant’s confirming telegram of August 6, 1952, with par- 
ticular emphasis on that part which reads, “Car should be almost 
due St. Louis, PFE 71607.” Respondent contends that complain- 
ant gave false, misleading and untrue information, since the 
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car actually at that time was in Dalhart, Texas, and did not 
leave that point for Kansas City until 3:15 p.m. on that date, 
August 6, 1952. 

It would seem that respondent has based its defense of guar- 
anteed arrival during the week of August 4, 1952, upon the 
quoted statement from complainant’s confirming telegram. In 
our opinion, the language used by complainant cannot be con- 
strued as a guarantee of delivery during the week of August 4, 
or at any specific time. It appears to be a mere expression 
of opinion, based in all probability upon the telephoned diver- 
sion order given the railroad company by complainant on August 
4, diverting the car from Dalhart, Texas, to complainant at 
Moberly, Missouri. 

The file shows that the carload of cabbage in question was 
the last of 5 cars which respondent handled for complainant 
on a consignment basis, and in each of the four preceding cases 
a similar guaranteed advance was incorporated in the agree- 
ment and was remitted by respondent to complainant. In this 
case, all of complainant’s wires to respondent, including the 
confirming wire on August 6, refer to the $750 guaranteed 
advance, and urge respondent to send its check therefor by 
air mail. Respondent apparently made no objection to this term 
of the contract and took no exception to complainant’s request 
that the advance be air mailed until September 11, a full month 
after arrival of the carload of cabbage and after receiving at 
least two such requests by wire. 

Having before us only the conflicting statements of the parties, 
and respondent having submitted no documentary proof in sup- 
port of its contentions, it is a fair and reasonable conclusion, 
based on the circumstances of this case, that the agreement 
between the parties with respect to car PFE 71607 followed 
the same pattern as the four previous transactions, which pro- 
vided for a $750 guaranteed advance by respondent, and we so 
conclude. It is further concluded on the basis of the record that 
complainant made no warranty of delivery on or by any certain 
date. Respondent’s failure to remit to complainant promptly 
the $750 advance on car PFE 71607 is in violation of section 2 
of the act. In view of the amended complaint, reducing complain- 
ant’s claim to $499, reparation should be awarded complainant 
in the latter amount, with interest, and the facts should be 


published. 
Respondent’s counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $499, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1952, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 4593) 


NEUFELD FARMS v. G & G PRODUCE COMPANY, INC. PACA Docket 
No. 6442. Decided March 28, 1956. 


F.o.b. Sale—Suitable Shipping Condition—Abnormal 
Transportation Service and Conditions 


Where complainant sold U.S. No. 1 potatoes to respondent, f.o.b. shipping 
point, and the potatoes met contract grade specifications at the 
shipping point, and respondent picked up additional lots of potatoes 
from other shippers, and no ice was added enroute, and at destination 
the front vents of the semi-trailer were open, the rear vents were closed, 
the bunkers were empty, and the fans not operating, held, as this was 
an f.o.b. sale, complainant warranted that the potatoes would arrive at 
destination without abnormal deterioration, provided that transportation 
service and conditions were normal, but the facts indicate such service 
and conditions were not normal and the suitable shipping condition rule 
is inapplicable. Also, the damage to the potatoes cannot be said to have 
been caused by complainant, and respondent’s failure to pay the pur- 
chase price was in violation of the act and reparation is awarded to 


complainant. 


Complainant pro se. Mr. Eli A. Weston, of Boise, Idaho, for respondent. 
Mrs. Ilene M, Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amendend (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 7, 1955, complainant 
seeks to recover reparation of $390, which is alleged to be the 
unpaid purchase price for 150 sacks of U. S. No. 1 red potatoes 
sold and delivered to respondent. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on January 29, 1955. A copy of the Department’s 
report of investigation was served by registered mail upon 
complainant on February 1, 1955. Respondent filed an answer to 
the formal complaint denying liability for the purchase price, 
and alleging that the potatoes delivered were not in suitable 
shipping condition. Respondent admits it owes complainant 
$200.20, the salvage value of the shipment. 


Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure as set forth in the rules of practice (7 CFR 47.20). 
As provided by such procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant, Neufeld Farms, is a partnership composed 
of Edwin John Neufeld, John L. Sundberg, and Armond Fay 
Payton, whose post office address is Box 767, Wasco, California. 


2. Respondent, G & G Produce Company, Inc., is a corpora- 
tion whose post office address is 10-20th Avenue, South, Nampa, 
Idaho. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 22, 1954, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract whereby complain- 
ant sold to respondent 150 sacks of U. S. No. 1, red potatoes at 
an agreed price of $2.60 per cwt., or $390, cash, f.o.b. Wasco, 
California. The contract was negotiated by Art Chase, a broker 
located at Nampa, Idaho, who acted in negotiating such sale as 
agent for respondent. 


4. On or about June 22, 1954, complainant loaded aboard a 
truck engaged by respondent 150 sacks of U. S. No. 1, red pota- 
toes. The potatoes were loaded immediately upon arrival of the 
truck at complainant’s packing shed; and a check in payment 
for the shipment was given to complainant by the truck driver. 
After leaving complainant’s packing shed, two additional lots of 
potatoes from other shippers were loaded on the truck with the 
potatoes in controversy. All the potatoes were loaded between 
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6 and 10 p.m. on June 22, 1954. The shipment was held over at 
shipping point until the following day, June 23, 1954, for fumi- 
gation and ice. The potatoes were shipped from loading point in 
the State of California to respondent in the State of Idaho. They 
were not re-iced en route. Upon arrival at destination, the pota- 
toes were accepted by respondent. Thereafter payment was 
stopped on the check. 


5. A U.S. Department of Agriculture-State of California in- 
spection certificate evidencing an inspection of the potatoes, 
completed in Palmo, California at 4:40 p.m., June 22, 1954, reads, 
in part, as follows: 


“Quality and condition: Potatoes mature, clean; mostly well, 
many fairly well shaped. No soft rot. Defects average within 
grade tolerance. 


“Grade: U.S. No. 1, Size A.” 


6. A U.S. Department of Agriculture-Idaho State Department 
of Agriculture certificate evidencing an inspection of the potatoes 
in controversy, completed at 12:15 p.m. on June 25, 1954, reads, 
in part, as follows: 


“Condition of semitrailer: Front vents open, rear vents 
closed, bunkers empty, fans not operating. 


“Condition: Each lot, Potatoes not affected by soft rot are 
firm. Round Red lot, ranges from 28 to 36%, averaging ap- 
proximately 30% of potatoes showing discolored sunken 
areas, which are generally sticky. Ranges from 21 to 38% 
averaging approximately 25% soft rot, which ranges from 
small spots to advanced stages involving the entire tuber. 
* * * Each lot, soft rot is slimy soft rot. 


“Remarks: At applicant’s request inspection and certificate 
restricted to Condition only.” 


7. The formal complaint was filed on January 7, 1955, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent’s defense to the claim for the purchase price is 
that the potatoes delivered by complainant were not in suitable 
shipping condition. The sale herein was made on an f.o.b. basis. 
The term “f.o.b.” means that the produce sold is to be placed 
free on board the [respondent’s truck] in suitable shipping 
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condition, and that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper (7 CFR 46.24(i)). 
‘Suitable shipping condition” in relation to a direct shipment 
is defined to mean that the commodity, at time of billing, is in 
a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
contract of sale (7 CFR 46.24(j)). Accordingly, by the terms of 
the contract complainant warranted that the potatoes would 
arrive at destination without abnormal deterioration, provided 
that transportation service and conditions were normal. 


The evidence shows that the potatoes were transported in a 
truck for which arrangements had been made by respondent. 
Temperatures at the time of loading and transportation were 
extremely high. The record indicates that the temperature at 
shipping point on the date of shipment reached about 105° F., 
and that en route the temperature in Nevada reached as high as 
115° F. The record further shows that the truck arrived at 
loading point at about 6 p.m. on June 22, and the potatoes in 
controversy were loaded immediately upon presentation of the 
truck at complainant’s packing shed; but that the truck driver 
thereafter picked up two other lots of potatoes from other sellers, 
and the shipment was fumigated and iced on June 23, 1954. No 
ice was added en route to destination. The destination inspection 
certificate shows that upon inspection at 12:15 p.m., June 25, 
1954, the front vents of the semitrailer were open, the rear 
vents were closed, the bunkers empty, and the fans not operating. 
In our opinion, the facts of record indicate that transportation 
service and conditions herein were not normal. Accordingly, the 
suitable shipping condition rule is inapplicable. 


It is undisputed that the potatoes met the contract grade 
specifications at the time of loading into respondent’s truck. 
The only remaining question is whether any of the damage was 
caused by the shipper. In our view, a clear preponderance of the 
evidence shows that complainant did not cause the damage com- 
plained of by respondent. 


Complainant having fully performed its obligations under the 
contract, we conclude that respondent’s failure to pay the full 
purchase price promptly was a violation of section 2 of the act. 
Reparation in the sum of $390, plus interest, should be awarded 
complainant, and the facts should be published. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $390, plus interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 4594) 


PIOWATY FRUIT Co., INC. v. GEORGE F. WILKE & COMPANY. PACA 
Docket No. 6319. Decided March 28, 1956. 


Purchase After Inspection—Sale by Description—Breach 
of Warranty 


Where complainant-buyer’s agent inspected potatoes before purchase but 
was dissatisfied as to their appearance and, to make the sale, respondent- 
seller assured him that the potatoes were of U.S. No. 1 grade and so 
described them in his billing, and upon delivery they failed to grade 
U.S. No. 1 due to freezing injury which occurred before packing, held, 
this was a sale by description rather than a sale by inspection and the 
destination inspection disclosed that the potatoes were not U.S. No. 1 
at the time of sale and thus respondent breached his warranty, which 
is a violation of the act, and complainant is entitled to damages 


sustained. 


Damages Based on Value at Place of Delivery—Official 
Notice 


The value of produce should be based on the price quotations at the place 
of delivery but, as in this case, where the produce was sold at less 
than market value due to appearance, the best evidence of value is the 
price agreed to be paid. As the produce in question had no commercial 
value at the time it was sold at place of delivery, complainant’s damages 
amounted to the full price paid. 


Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant, Respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.), 
hereinafter called the act. In a formal complaint filed with the 





PIOWATY FRUIT CO., INC. v. WILKE & CO. 311 
Cite as 15 A.D. 310 


Department on March 31, 1954, complainant alleges that it pur- 
chased a carload of potatoes from respondent represented and 
warranted as U. S. No. 1A Idaho Russets for the net invoice 
price of $646.36; that complainant diverted the shipment to 
Miami, Florida, at which point they were found by a Federal 
inspector to fail to grade U. S. No. 1 on account of freezing 
injury scattered throughout the sacks and so located as to indi- 
cate that the injury occurred before packing; and that by reason 
of respondent’s failure to deliver U. S. No. 1A grade potatoes as 
warranted, and by reason of abnormal deterioration of the pota- 
toes upon arrival at Miami, the potatoes had no commercial value 
and were abandoned to the carrier. Complainant demands repara- 
tion in the sum of $754.02 which is alleged to be the fair and 
reasonable value of potatoes of the kind, grade and quality war- 
ranted by respondent, or, in the alternative, in the sum of 
$646.36, which is the price complainant paid to respondent for 
the potatoes, no part of which has been repaid or recovered. 

A copy of the complaint was served on respondent by regis- 
tered mail on August 11, 1954, together with a copy of the report 
of investigation prepared by the Department. A copy of the 
report of investigation was served on complainant on August 11, 
1954. Respondent’s answer to the complaint was filed on August 
23, 1954. 

Respondent contends that complainant’s representative in- 
spected and accepted the carload of potatoes on track at Chicago, 
Illinois, and that no warranty was given other than that the 
potatoes had been graded U. S. No. 1, Size A at the point of 
origin. Respondent denies that any amount is due to complainant 
on account of this transaction. 

Oral hearing was held at Chicago, Illinois, on April 28, 1955. 
Complainant was represented by counsel. The oral testimony of 
Charles Genseke and William J. Piowaty was offered in com- 
plainant’s behalf, together with the depositions of Ernest Pio- 
waty, Howard M. Land, Jr., Claude Castleberry and Joe Zalis. 
Respondent appeared and testified in his own behalf. Briefs were 
submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Piowaty Fruit Co., Inc., is a corporation 
whose address is 1425 S. Racine Avenue, Chicago, Illinois. 


2. Respondent, George F. Wilke, is an individual doing busi- 
ness as George F. Wilke & Company, whose address is 216 South 
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Water Market, Chicago, Illinois. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 


3. On or about February 2, 1954, in the course of interstate 
commerce, respondent sold one carload of potatoes to complain- 
ant represented as U.S. No. 1A Idaho Russets for $3.15 per bag, 
f.o.b. Chicago, Illinois. The potatoes were purchased after a 
thorough inspection by complainant’s buyer. 


4. The total contract price for the 360 bags of potatoes in the 
shipment amounted to $1,134 less freight and taxes to Chicago 
amounting to $487.64, or the net amount of $646.36, which amount 
complainant paid to respondent. 


5. The carload of potatoes had been certified to be U. S. No. 
1, Size A by a Federal-State inspector at Lewisville, Idaho, on 
January 26, 1954. This shipping point inspection showed “no soft 
rot,” and did not mention the presence of freezing injury in the 
potatoes. 


6. On or about February 2, 1954, complainant ordered the 
shipment diverted from Chicago, Illinois, to Miami, Florida. The 
shipment arrived at Miami on or about February 6, 1954, and a 
Federal appeal inspection was ordered. The condition of the pota- 
toes was certified therein as follows: 


“Generally firm. Dry type freezing injury 10 to 40% average 
approximately 25% showing underlined flesh having a brown 
to grayish to black discoloration, scattered throughout load 
throughout sacks and so located as to indicate injury 
occurred before packing. Average 2% Fusarium Tuber Rot 
(Moist type) Soft Rot or wet breakdown in most samples 
from 4 to 7%, in many 8 to 20% averaging approximately 
8% Soft Rot and wet breakdown scattered throughout sacks 
throughout load, and so located as to indicate injury occurred 
after packing.” 


The grade of the potatoes was certified in the appeal inspection 
as follows: 


“Fails to grade U. S. No. 1 size A account dry type freezing 
injury in excess of tolerance. 


This certificate covers an appeal inspection of the above 
mentioned shipment which was previously inspected and 
reported on joint Federal and State of Idaho certificate 
which is reversed as to grade.” 
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7. By reason of the extent of freezing damage and decay 
found in the shipment at Miami, Florida, the potatoes had no 
commercial value and were abandoned to the carrier. The amount 
of salvage on the shipment obtained by the carrier was insuffi- 
cient to cover the freight charges from Chicago to Miami. 


8. Formal complaint was filed on March 31, 1954, which was 
within 9 months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant’s buyer, Charles Genseke, examined this carload 
of potatoes on track at Chicago before agreeing to purchase it. 
He did not like the appearance of the potatoes due to the presence 
of “brown ends,” a condition caused by sunburn. Respondent 
assured him that there was nothing to worry about, that this was 
a U.S. No. 1 car at shipping point. Genseke asked/Wilke whether 
he would mark “U. S. No. 1” on the bill and Wilke assured him 
that he would. With this assurance, Genseke agreed to purchase 
the potatoes. The invoice issued by respondent on the sale de- 
scribed the potatoes as “360 bags of Idaho russets #1a at $3.15.” 


Respondent contends that since the complainant’s buyer made 
a thorough inspection of the potatoes before buying them, com- 
plainant cannot complain of the quality or condition of the pota- 
toes after they were shipped to Miami, Florida. This position 
may have been sound if the potatoes were sold without represen- 
tation or warranty of their grade or quality. However, it appears 
from the evidence that complainant’s buyer was not satisfied with 
his inspection of the potatoes and was worried about their unsat- 
isfactory appearance. Accordingly, he bought them only after 
receiving respondent’s assurance that the potatoes were U. S. No. 
1 grade and that they would be so described in respondent’s bill- 
ing. Thus, this was a sale by description rather than a sale by 
inspection, and respondent was obligated to deliver potatoes of 
the grade described in the contract of sale. 


Upon arrival of the shipment of potatoes in Florida, an appeal 
inspection was ordered. The Federal inspector found the ship- 
ment to contain freezing injury throughout the load so located as 
to indicate that the injury occurred before packing. He also found 
that the shipment failed to grade U. S. No. 1, Size A, on account 
of dry type freezing injury in excess of tolerance. It is clear, 
therefore, that these were not U. S. No. 1 potatoes at any time 
and thus did not comply with the specifications of the contract. 
It follows that respondent’s breach of warranty constitutes a 
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violation of section 2 of the act, and that complainant is entitled 
to recover any damages sustained as the result of respondent’s 
breach. 

Complainant seeks damages in alternative amounts. It first 
contends that the measure of damages is the difference between 
the market value of U. S. No. 1, Size A potatoes at Florida and 
the value of this shipment at the same place. There is no basis 
for this measure of damages since delivery of the potatoes as 
between complainant and respondent took place at Chicago, IIli- 
nois, not Miami, Florida. Accord, Gust Relias v. C. H. Robinson 
Company, 10 A.D. 182. The other measure of damages suggested 
is more reasonable, that is, the difference between the value of 
the potatoes at time of delivery at Chicago if they had been as 
described in the contract, and the value of the potatoes actually 
delivered. 

According to the official Daily Fruit and Vegetable price quo- 
tations issued by the Department, the carlot value of U. S. No. 
1A Idaho Russet potatoes on February 2, 1954, was $3.25 to $3.35 
per hundredweight on track Chicago. The potatoes in this case, 
however, were sold at less than the market price due to unsatis- 
factory appearance and “brown ends.” Thus, the best evidence 
of the value that this carload of potatoes would have had, had it 
graded U. S.-No. 1A as represented, is the price complainant 
agreed to pay for it, that is, $3.15 per hundredweight, f.o.b. 
Chicago. With freight and taxes to Chicago deducted, the net 
value of the carload would have been $646.36. 

The question remaining to be determined is the actual value 
of this carload of potatoes at Chicago. After prompt reshipment 
to Florida an appeal inspection was ordered on the potatoes and 
they were found to contain 10 to 40%, average approximately 
25% freezing damage. In addition, there was 4 to 7% in most 
samples, and 8 to 20% in many samples, averaging approximately 
8% soft rot and wet breakdown. Because of this serious damage 
and breakdown, the potatoes had no commercial value in Florida, 
and were abandoned to the carrier. In view of the high incidence 
of freezing injury in the potatoes, it is fair to assume that they 
would have fared no better had they been held in Chicago for 
sale, rather than being shipped to Florida. Testimony of record 
indicates that the potatoes had no commercial value at the time 
they were sold to complainant at Chicago. Accordingly, complain- 
ant’s damages amounted to the full price paid for the potatoes, 
or $646.36, and reparation should be awarded in this amount, 
plus interest. The facts of the case should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation the sum of $646.36, plus interest 
at the rate of 5 percent per annum from March 1, 1954, until 
paid. 

Copies of this order shall be served upon the parties. 

The facts and circumstances of this case as herein reported 
shall be published. 


(No. 4595) 


EAST COAST DISTRIBUTORS v. LEWIS D. GOLDSTEIN FRUIT & PRO- 
DUCE CORPORATION. PACA Docket No. 6461. Decided March 
29, 1956. 


Stay Order—Pending Issuance of Further Order 


The order of March 21, 1956, awarding reparation to complainant against 
respondent is stayed pending issuance of a further order to allow con- 
sideration of a pending decision in another reparation proceeding in- 
stituted by the respondent against the complainant. 


Gratz, Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on March 21, 1956, awarding reparation to complain- 
ant against respondent. Counsel for respondent, by letter dated 
March 21, 1956, forwarded to the Department a petition to with- 
hold decision in this proceeding pending decision in another 
reparation proceeding under the act instituted by the respondent 
against the complainant herein. Subsequently, after receipt of 
the order of March 21, 1956, respondent, by its attorney, filed 
a supplementary petition requesting that the order of March 21, 
1956, be stayed pending decision in the reparation proceeding 
instituted by respondent against the complainant herein. 

The order of March 21, 1956, is hereby stayed pending the 
issuance of a further order in this proceeding to allow for con- 
sideration of respondent’s petitions. 

This order shall be published and copies hereof shall be served 
upon the parties. 
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(No. 4596) 


J. WALKER JACKSON, JR. v. BECKER FRUIT & PRODUCE COMPANY. 
PACA Docket No. 6715. Decided March 29, 1956. 


Failure to Pay Purchase Price of Sweetpotatoes and 
Yams—Default 


Headnotes in 15 A.D. 224, applicable here. 


Mr. W. J. Vaughan, of E. S, Shippers Traffic Association, of Onley, Virginia, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 18, 1955. The 
formal complaint was filed on December 19, 1955. Complainant 
seeks an award of reparation in the amount of $1,197.75, which 
is alleged to be the purchase price of one lot of sweetpotatoes 


and yams sold and delivered to respondent in October 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s agent on January 5, 1956. A 
copy of the report of investigation and a copy of the formal] com- 
plaint were served upon respondent on January 6, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, James Walker Jackson, Jr., 
doing business as J. Walker Jackson, Jr., whose address is 
Machipongo, Virginia. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Company, whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time of 
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the transaction involved herein, respondent was licensed under 
the act. 


3. On or about October 22, 1955, in the course of interstate 
commerce, complainant sold to respondent 300 bushels of sweet- 
potatoes at $2.75 per bushel and 105 bushels of yams at $3.55 
per bushel, delivered Boston, Massachusetts. 


4. On October 22, 1955, complainant shipped 300 bushels of 
sweetpotatoes and 105 bushels of yams by truck from Machi- 
pongo, Virginia, to respondent at Boston, Massachusetts. Upon 
arrival of the shipment at destination, respondent accepted the 
sweetpotatoes and yams and made no complaint with reference 
thereto. 


5. The purchase price of the truckload of sweetpotatoes and 
yams is $1,197.75. Of this amount respondent has paid $610, 
leaving a balance of $587.75 due and owing by respondent to 
complainant. 


6. The formal complaint was filed on December 19, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the truckload of sweetpotatoes 
and yams is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $587.75, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $587.75, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4597) 
PACA Docket No. 6347. Decided March 29, 1956. 


Contract of Purchase and Sale—Failure to Deliver Pro- 
duce as Agreed—New Agreement—Evidence—Burden of 
Proof—Dismissal 


Where complainant contracted to sell and deliver U.S. No. 1 potatoes to 
respondent and the potatoes at destination failed to grade U.S. No. 1, 
and the parties then agreed that respondent should handle them for 
complainant’s account but complainant alleged that it only agreed to 
protect respondent from loss due to labor and shrinkage and that re- 
spondent’s charges were excessive, and complainant failed to introduce 
evidence to support its claims, held, the burden was on complainant to 
establish its allegations and in the absence of satisfactory proof, the 
complaint is dismissed. The testimony of the broker who negotiated 
the transaction and acted as broker for both parties supports respon- 
dent’s contention that the new agreement called for the sale of the 
potatoes for the shipper’s account. 


Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called “the act.” In a formal complaint filed 
with the Department on September 14, 1954, it is alleged that 
complainant sold respondent two truckloads of U.S. No. 1, 


* * * 
’ 


Size A potatoes for a total price of $1,452 delivered 
plus $14.86 transportation tax; that the potatoes failed to grade 
U.S. No. 1 at * * * on account of soft rot; and that respondent 
accepted the potatoes under a guarantee of protection for labor 
and shrinkage attributable to the condition disclosed by the 
Government inspection, but has failed to account for the ship- 
ments on that basis, having accounted instead on a consignment 
basis. Complainant alleges that the fair and reasonable protec- 
tion allowance is $249.46 for the two truckloads, and that 
there is now due and owing complainant the invoice price of 
$1,452, less the $249.46 protection allowance, less $680.46 here- 
tofore paid on account by respondent, leaving $522.08 yet to 
to be recovered. 

A copy of the complaint was served on respondent by regis- 
tered mail on September 30, 1954. Copies of the report of 
investigation prepared by the Department were served on the 
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complainant and on the respondent on September 23 and Sep- 
tember 30, 1954, respectively. Respondent’s answer to the com- 
plaint was filed on October 19, 1954. 


Respondent admits entering into the contract as alleged in 
the complaint, but alleges that the potatoes were justifiably 
rejected upon delivery at * * * because of their decayed condi- 
tion; that thereafter through negotiations with the broker who 
handled the transaction, it was agreed that respondent would 
handle the potatoes for the shipper’s account and would send 
all accountings directly to the shipper. Respondent alleges that 
in reliance on this subsequent agreement, the potatoes were 
reconditioned, repacked and disposed of in the manner which 
would bring the greatest return and that a full accounting was 
rendered to complainant after the potatoes were resold. Respond- 
ent denies that anything remains due complainant on account 
of this transaction. 

An oral hearing was held at * * *, on May 17, 1955. The 
complainant was not represented at the hearing and no evi- 
dence was offered on complainant’s behalf. Respondent was rep- 
resented by counsel and presented the testimony of * * *. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, doing 
business as * * *, whose post office address * * *. 


2. Respondent is a partnership composed of * * *, doing 
business as * * *, whose address is * * *. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


3. On or about August 27, 1953, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to buy four truckloads of U.S. No. 1, Size A, Unwashed 
New Jersey Katahdin potatoes, two truckloads to be packed 
in 100-pound sacks at $2.20 per sack delivered, and two truck- 
loads to be packed in 50-pound sacks at $1.10 per sack delivered, 
the two latter loads being the subject of this controversy. The 
contract was negotiated by * * *, acting as broker for both 
parties. 

4. On or about August 31, 1953, the two truckloads contain- 


in the 50-pound sacks of potatoes were delivered at * * *. For 
convenience we shall hereinafter identify the truckload bearing 
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license No. 7034, * * *, consisting of 700 50-pound sacks as 
“Lot No. 996,” and the truckload bearing license No. 99-52, 
Iowa, consisting of 620 50-pound sacks as “Lot No. 994.” Fed- 
eral inspections were made of the potatoes at * * * and the 
condition and grade thereof was certified as follows: 


Lot No. 996: 

“Condition: General firm. In 10% of samples no soft rot, 
60% show 2%, 30% show 5%, average 2% Slimy Soft 
Rot, mostly in advanced, some in early stages. Average 1% 
seriously damaged by slightly sunken discolored sticky areas. 


“Grade: Now fails to grade U.S. No. 1 Size A only account 
of soft rot.” 


Lot No. 994: 

“Condition: Mostly firm. In most samples 5 to 10%, some 
20%, average approximately 10% Slimy Soft Rot, mostly 
in advanced, some in early stages. Average 1% seriously 
damaged by slightly sunken, discolored, sticky areas. 


“Grade: Now fails to grade U.S. No. 1 Size A only account 
of soft rot.” 


5. On or about September 2, 1953, in the course of a tele- 
phone conversation between complainant and respondent, it was 
agreed that respondent should handle Lot No. 994 and Lot No. 
996 for the shipper’s account and that the accounting should 
be sent directly to the shipper. 


6. Respondent regraded, repacked and sold the potatoes in 
job lots for the best prices obtainable. Respondent remitted the 
net amount of $318.79 on Lot No. 994, and the net amount of 
$361.67 on Lot No. 996. Respondent has made no further pay- 
ments on account of this transaction. 


7. An informal complaint was filed with the Department on 
October 19, 1953, which was within 9 months after accrual of 
the alleged cause of action. 


CONCLUSIONS 


The two truckloads of potatoes identified as Lot No. 994 and 
Lot No. 996 failed to comply with contract terms in that they 
were not U.S. No. 1 grade upon delivery at * * *. Both parties 
admit that a new agreement of some kind was entered into 
with respect to the disposal of the defective potatoes. It is com- 
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plainant’s contention that it agreed only to protect respondent 
from loss due to labor and shrinkage attributable to the condition 
of the potatoes disclosed by the Government inspection. Com- 
plainant calculates this loss by allowing shrinkage in the amount 
of the average decay found in each of the truckloads, and, in 
addition, allowing 25 cents per hundredweight for regrading the 
potatoes. According to these calculations, the total loss on both 
truckloads would be $249.46, and complainant claims that re- 
spondent is responsible for the entire invoice price of the pota- 
toes, less this sum. 

Respondent contends, on the other hand, that under the new 
agreement between the parties, respondent was to handle the 
two defective lots on a consignment basis and remit the net 
proceeds of sale directly to the shipper. 


The parties entered into the new agreement in the course 
of a telephone conversation on September 2, 1953. * * * was 
the broker who negotiated this entire transaction. * * * testified 
that on September 2, 1953, there was a three-way telephone 
conversation between * * * of the complainant company, * * * 
of the respondent company, and himself. * * * made pencilled 
notations of the conversation that took place at the time, which 
reads as follows: 

“9-2-53 
in A.M. 
per * * * * 4 
line same time— 


both agreed handle for shippers acc’t do best possible 
send all acc’ting to shipper direct— 


Iowa 99-62 DK-1902 
NJ—7034 DK-1901” 


This is convincing evidence of the actual terms of the agree- 
ment between the parties regarding the disposition of the defec- 
tive potatoes. 

In reliance on this agreement, respondent began unloading 
and reprocessing the potatoes immediately to avoid further de- 
terioration. The potatoes were repacked into peck containers 
for the most part and sold on a jobbing basis. In respondent’s 
opinion, as an experienced produce merchant, the potatoes were 
disposed of in the best possible manner in the circumstances. 


Complainant contends that the losses shown in respondent’s 
accounting were excessive. Complainant points to the fact that 
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114 out of the 620 sacks in Lot No. 994 were shown as lost in 
regrading, whereas the Federal inspector certified this lot to 
contain only 10 percent decay, which would indicate that the 
shrinkage ought to have been approximately 62 out of the 620 
sacks. Likewise, in Lot No. 996, the Federal inspection showed 
only 2 percent decay, which would indicate that the shrinkage 
in the 700 sacks of potatoes in the lot ought to have been 14 
sacks, rather than 98 sacks as reported by respondent. 


Respondent contends that the losses shown in its accountings 
are true and correct. Respondent accounts for the losses in 
several ways. In the first place, the Federal inspections upon 
which complainant relies were made on August 31, 1953, whereas 
the actual repacking of the potatoes did not begin until after 
September 2, 1953, when the parties reached their agreement 
regarding the disposition of the potatoes. Potatoes which have 
begun to decay deteriorate very rapidly, especially in hot sum- 
mer weather. Thus, the percentage of decay in these potatoes 
undoubtedly increased considerably between the time of the Fed- 
eral inspection and the time they were finally disposed of. In 
these circumstances, the percentages of decay shown in the 
inspections cannot be relied upon to indicate the percentage 
of shrinkage which ought to occur in repacking. A second cause 
for shrinkage is the practice of packing pecks of potatoes slightly 
heavy to assure that they will not weigh less than 15 pounds 
upon reaching the market. The few ounces of overweight allowed 
in each peck will show up as shrinkage in the repacking opera- 
tion. A third cause of shrinkage in repacking is due to the fact 
that new potatoes received from the shipper are frequently 
underweight due to evaporation during shipment. This also will 
be reflected as shrinkage. 

It is concluded that complainant has failed to sustain its 
burden of proof to show that the shrinkage reflected in respond- 
ent’s accountings with respect to these two lots of potatoes 
was unreasonable. 

Complainant also argues that the labor charge of 50 cents 
per hundredweight for regrading the potatoes was unreasonable 
and that 25 cents is the usual and customary charge. However, 
complainant has not introduced any evidence to support this 
claim. 

The accountings rendered by respondent contain charges for 
respondent’s sales commission and for Federal inspections of 
the two lots of potatoes. Since complainant and respondent entered 
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into a new agreement whereby respondent was to handle the 
shipments on a consignment basis, these charges are proper. 

It is concluded that the broker’s notes of the telephone con- 
versation between complainant and respondent on September 
2, 1953, indicate the true agreement between the parties rela- 
tive to the disposition of the two lots of defective potatoes 
involved in this case. It is further concluded that complainant 
has failed to sustain its burden of proof that the accountings 
rendered by respondent or any of the charges made therein 
were improper or unreasonable. It is concluded, finally, that 
respondent fulfilled its obligation under the new agreement be- 
tween the parties, and that nothing remains due to complain- 
ant in this transaction. Accordingly, the complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 4598) 


A. W. BEEGEL v. PETER POTENZA, AND/OR BERT A. GUERIN, AND/OR 
Stacy Rocers. PACA Docket No. 6342. Decided March 30, 
1956. 


False and Misleading Representation—Failure to Refund 
Advance—Default 


Where respondents represented that they were in a joint venture for 
marketing tomatoes and it was agreed that complainant should advance 
respondents $2,000 and that the tomatoes were to be sold by com- 
plainant for the joint account and complainant was to deduct his 
advances to respondent from the proceeds of sale, but no tomatoes were 
shipped and the advances were not repaid, and respondents failed to 
file an answer to complaint, held, respondents’ failure to reply con- 
stitutes an admission of the allegations and a waiver of oral hearing 
and respondents thus admitted that their representations were false and 
misleading and made for a fraudulent purpose and in violation of 
the act and reparation is awarded complainant in the amount of the 
advance. 


Complainant pro se. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C 499a et seq.). 
An informal complaint was filed against respondents on April 7, 
1954. The formal complaint was filed on August 4, 1954. Com- 
plainant alleges that on July 15, 1958, he advanced $2,000 to 
respondents on their representations that they were engaged 
in a joint venture for the marketing of tomatoes in interstate 
commerce; that the tomatoes were to be sold by complainant for 
the joint account; and that complainant was to deduct the advance 
from the proceeds of sale. Complainant alleges that the repre- 
sentations of respondents were false and misleading and made 
for a fraudulent purpose. Complainant requests an award of 
reparation in the amount of $2,000. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 23, 1954. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon Peter Potenza on August 24, 1954, upon Bert 
Guerin on September 2, 1954, and upon Stacy Rogers on Septem- 
ber 13, 1954. 

At the time of service of the formal complaint, each respon- 
dent was notified in writing that he should file an answer to the 
complaint within 20 days after such service and that, in ac- 
cordance with section 47.8(c) of the rules of practice, failure to 
file such answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, none of the respondents have filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, A. W. Beegel, whose address 
is 204 Franklin Street, New York, New York. 


2. Respondent Peter Potenza is an individual whose address 
is Highland, New York. At the time of the transaction involved 
herein, this respondent was not licensed under the act but was 
subject to license, and subsequently he paid arrearage covering 
the time in question. 


3. Respondent Bert A. Guerin is an individual whose address 
is P. O. Box 1094, Plant City, Florida. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 
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4. Respondent Stacy Rogers is an individual whose address 
is West Palm Beach, Florida. At the time of the transaction in- 
volved herein, this respondent was not licensed under the act 
as an individual, but he was subject to license. 


5. On July 15, 1953, complainant advanced $2,000 to respon- 
dents, relying on their representations that they had entered 
into a joint account with C. S. Gifford & Sons of Berrien Springs, 
Michigan, for the preparation and marketing of tomatoes in in- 
terstate commerce; that tomatoes would be shipped from Michi- 
gan to complainant at New York City to sell for the joint ac- 
count; and that complainant was to deduct the advance from the 
proceeds of the sales. 


6. The representations made by respondents to complainant 
were false and misleading and made for the fraudulent purpose 
of obtaining the advance. No tomatoes were shipped to complain- 
ant by the alleged joint account. 


7. Respondents have not repaid to complainant the $2,000, 
or any part thereof. 


8. The informal complaint was filed on April 7, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of each respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


By failing to file an answer, each of the respondents has ad- 
mitted that the representations made to complainant were false 
and misleading and made for a fraudulent purpose; that the 
alleged joint account failed to ship tomatoes to complainant; and 
that, as a result thereof, complainant sustained damages of 
$2,000. It is concluded that such conduct on the part of respon- 
dents constitutes a violation of section 2 of the act. 


Complainant should be awarded reparation against respon- 
dents, jointly and severally, in the amount of $2,000, with interest. 
Of course, payment of a total of $2,000, with interest, to complain- 
ant will discharge his claim. The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondents, jointly 
and severally, shall pay to complainant, as reparation, $2,000, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4599) 


C. S. GirForD & SONs v. A. W. BEEGEL. PACA Docket No. 6315. 
Decided March 30, 1956. 


Joint Venture—Advance—Authority to Bind Joint 
Venturer—Prompt Objection 


Where respondent advanced money to a person who claimed he was involved 
in a joint venture tomato deal with complainant and others, and later, 
as a separate transaction, complainant shipped tomatoes to respondent 
to be sold for complainant’s account but, in making returns to com- 
plainant, respondent, in addition to his agreed commission, deducted 
sums totaling the amount previously mentioned as advanced to one of 
complainant’s joint venturers, held, as there is nothing in the evidence 
of record to show that the one obtaining the advance had authority to 
bind complainant and it appears that complainant made prompt ob- 
jection, complainant was not a party to the advance and did not 
authorize deductions, and reparation is awarded complainant in the 
amount withheld by respondent. 


*, R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Morris Beegel, 
of New York, New York, for respondent. Mr. James A. O'Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 28, 1953. In the 
formal complaint filed March 25, 1954, it is alleged, in substance, 
that in accounting to complainant for five truckloads of tomatoes 
handled on consignment, respondent erroneously deducted $200 
on each of the five loads, plus an additional $1,000 in respond- 
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ent’s final accounting, or a total of $2,000, for which amount 
complainant seeks an award of reparation herein. 


A copy of the complaint was served upon respondent on June 
8, 1954, together with a copy of the report of investigation made 
by the Department. On the following day, June 9, 1954, a copy 
of the report of investigation was served upon complainant. 


Respondent filed an answer on August 13, 1954, alleging that 
he made an accommodation advance of $2,000 to one Peter 
Potenza toward a joint venture tomato deal composed of Potenza, 
Bert Guerin, Stacy Rogers and complainant, with respondent to 
be reimbursed by handling the tomatoes on a consignment basis 
and making a $200 deduction in accounting to complainant for 
each load of tomatoes sold by respondent. Respondent also 
alleges a conspiracy among the joint venturers to absolve com- 
plainant of any liability for the $2,000 advance, and that the 
conspiracy is being furthered by the alleged denials of the exist- 
ence of the joint venture and concealment of the true facts. Re- 
spondent requested an oral hearing. 


Oral hearing was held at New York, New York, on May 11, 
1955, at which respondent was represented by counsel and com- 
plainant by an authorized representative. Carroll S. Gifford testi- 
fied for complainant. A. W. Beegel and Peter J. Potenza testified 
for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carroll S. Gif- 
ford, William E. Gifford, and Robert King, doing business as 
C. S. Gifford & Sons, whose address is Berrien Springs, Michigan. 


2. Respondent is an individual, A. W. Beegel, whose address 
is 204 Franklin Street, New York, New York. Respondent was 
licensed under the act at the time of the transactions involved 
herein. 


8. During the month of January 1953, at West Palm Beach, 
Florida, complainant’s Carroll S. Gifford entered into a joint ven- 
ture with Stacy Rogers of West Palm Beach covering complain- 
ant’s tomatoes. The agreement called for each of the parties to 
advance $5,000, with Rogers to pay the freight covering shipment 
of his grading machinery from West Palm Beach to complain- 
ant’s plant at Berrien Springs, Michigan, and complainant to pay 
one-half of the freight in returning the grading machinery to 
West Palm Beach. The agreement also called for each of the 
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parties to furnish two men and for an even split in the profits 
and losses. 


4. The two men furnished by Stacy Rogers in the joint ven- 
ture were Bert Guerin and Sam Simon. The two additional men 
furnished by complainant were complainant partners, Robert 
King and William E. Gifford. 


5. On or about July 15, 1953, respondent advanced $2,000 to 
Peter J. Potenza who signed a statement reading in pertinent 
part as follows: 

“T, Pete Potenza, personally guarantee this money and state 
that this money will be used for advances on the Michigan 
tomato deal as necessary by my associates Stacy Rogers, 
Burt Guerin and J. 8S. Gifford. 


“The said Pete Potenza and his associates agree to use their 
machine for washing, waxing all tomatoes secured by my 
associates in the handling of all tomatoes from Michigan 
and will make shipments of two to four loads or cars to us 
daily on consignment basis. 


“The above advance is to be deducted from each load or 
car at the rate of $200 per load or car unless otherwise 
instructed.” 


6. On or about July 16, 1953, at Eastville, Virginia, Potenza 
turned over the $2,000 received from respondent to Bert Guerin. 
On the same day, Guerin wired $1,550 to Stacy Rogers at Berrien 
Springs, Michigan, who turned over $1,200 of this money to Sam 
Simon for payment of the freight on the machinery shipped from 
West Palm Beach to Berrien Springs, Michigan. The remaining 
$350 was deposited into the joint venture special tomato account 
set up in the name of C. 8S. Gifford. 


7. On or about August 4, 1953, at Berrien Springs, Michigan, 
complainant’s C. 8. Gifford met Bert Guerin for the first time. 
At that time, Guerin deposited $3,000 for Stacy Rogers into the 
joint venture special tomato account. 


8. In the tomato deal between Stacy Rogers and complainant, 
Bert Guerin was employed as a salesman who was to receive one- 
half of Rogers’ profits. 


9. On or about August 4, 1953, in the course of interstate 
commerce, complainant agreed to ship to respondent at New York 
City truckloads of tomatoes from Berrien Springs, Michigan, 
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said shipments to be sold for complainant’s account, with re- 
spondent to receive as commission 8 percent of the gross amount 
realized from the sale of each load. Bert Guerin acted for com- 
plainant in negotiating the agreement between the parties. 


10. From August 4 to 7, 1953, complainant shipped on behalf 
of the joint venture a total of five truckloads of tomatoes from 
Berrien Springs, Michigan, to respondent at New York City. 
Upon arrival, respondent sold the tomatoes and remitted checks 
for the net proceeds to complainant together with account sales. 
In making returns to complainant, respondent deducted $200 on 
each of the five loads, plus an additional $1,200 on the last load, 
or a total of $2,200. 


11. Upon receipt of respondent’s accounting on the first truck- 
load of tomatoes, complainant had Bert Guerin telephone re- 
spondent to object to the deduction of $200. 


12. On August 28, 1953, complainant sent a letter to respond- 
ent requesting a check to cover the deductions made by re- 
spondent. 


13. On September 7, 1953, Bert Guerin addressed a letter to 
respondent as follows: 


“Any and all money invested by me, Bert Guerin, and Pete 
Potenza, in the tomato deal run by C. S. Gifford & Sons, of 
Berrien Springs, Michigan, is our own investment. I con- 
sider any money borrowed by myself and Pete Potenza for 
this purpose a personal loan and our own liability. This 
letter is to absolve C. S. Gifford & Sons of any obligation to 
you for any money that we borrowed.” 


14. On September 11, 1953, complainant wrote to respondent 
calling attention to the deductions made by respondent totaling 
$2,200 and requesting a check in that amount. Respondent replied 
on September 17, 1953, explaining that the statement sent to 
complainant on the last load was in error in that a total of $1,400 
was deducted on this load for the advance, whereas the correct 
figure was $1,200. Respondent’s check for $200 was enclosed with 
this letter. 


15. There is now due and owing to complainant from respond- 
ent the sum of $2,000, no part of which has been paid. 


16. The formal complaint was filed March 25, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant’s position ‘in this proceeding is set forth in the 
testimony of C. S. Gifford. In substance, this witness testified 
as follows: Sometime in January 1953, he was introduced to 
Stacy Rogers by Sam Simon at West Palm Beach, Florida. At 
that time, Gifford and Rogers negotiated the joint venture ar- 
rangement whereby each party agreed to put up $5,000 and to 
share equally all profits and losses. In addition, Rogers was to 
pay the freight covering shipment of his waxing and grading 
machinery from West Palm Beach to complainant’s facility at 
Berrien Springs, Michigan, with complainant being responsible 
for one-half of the freight charges on the return shipment of the 
machinery to West Palm Beach. Finally, each party was to fur- 
nish two additional men to assist in the tomato deal. 


It was the further testimony of C. S. Gifford that he never 
knew Peter Potenza and that he met Bert Guerin for the first 
time at Berrien Springs on or about August 4, 1953, when he 
was introduced to him by Stacy Rogers. Gifford denied authoriz- 
ing Potenza or Guerin or Rogers to obtain an advance of $2,000 
from respondent. According to this witness, Guerin was one of 


the two men to be furnished by Rogers pursuant to the joint 
venture and that in fact Guerin acted as a salesman only through- 
out the period of the tomato deal (July 25 to September 25, 
1953), and was to be paid by receiving one-half of the 50 percent 
Rogers would obtain on the joint venture profits. 


Gifford also testified that upon receiving the Western Union 
money order from Guerin for $1,550, Rogers gave Sam Simon 
$1,200 to pay the truckers the cost of delivering the machinery 
to Michigan, and thereafter deposited the remaining $350 into 
the joint venture special tomato account set up in the name of 
C. S. Gifford. Finally, Mr. Gifford testified that upon arrival at 
Berrien Springs, Guerin deposited $3,000 in the special tomato 
account for Stacy Rogers. 

Peter Potenza, called as a witness for respondent, testified 
that he had never met C. S. Gifford until the morning of the 
hearing and that he had never been authorized by complainant 
to obtain the $2,000 advance from respondent. Nor was he author- 
ized by complainant to sign any statement permitting respondent 
to deduct the sum of $200 on each truckload of tomatoes sold. 
Potenza testified that after talking with Guerin, he obtained a 
loan of $2,000 from respondent which he turned over to Guerin; 
that, as he understood it, Rogers was supposed “to have a joint 
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deal with C. S. Gifford in which he (Rogers) was also joint on 
his (Rogers) half with Bert Guerin;” and that “Bert Guerin, to 
my knowledge, was to be in joint account with Stacy Rogers on 
his half.” It seems quite clear from Potenza’s testimony that 
while he was aware of the tomato deal generally, he had no 
authority whatever to bind complainant in obtaining the $2,000 
advance from respondent. 


Bert Guerin submitted a letter to the Department under date 
of December 11, 1953, advising that C. 8S. Gifford had no knowl- 
edge of the $2,000 loan which he and Potenza obtained from 
respondent and that Gifford was in no way responsible for the 
loan. The purpose of borrowing the money, as stated by Guerin, 
was to loan it to “Mr. Stacy Rogers for transportation of machin- 
ery and equipment from W. Palm Beach, Fla., to Berrien Springs, 
Mich.” Also on September 7, 1953, Guerin wrote a letter to re- 
spondent stating in substance that the money borrowed by 
Potenza and himself was in the nature of a personal obligation. 
In closing, Guerin stated “This letter is to absolve C. S. Gifford 
& Sons of any obligation to you for any money that we borrowed.” 


Respondent admitted doing business with Potenza from time 
to time in 1952 and 1953, and that he had advanced money to 


Potenza on other tomato deals in which he made deductions in 
accounting for the various shipments similar to the manner in 
which deductions were made in this case. Respondent referred 
specifically to two deals, Walker Jackson in Virginia, and Morrey 
Young in Parksburg, Pennsylvania, in which money was advanced 
to Potenza, with respondent thereafter handling the tomatoes on 
consignment and deducting so much per shipment. Respondent 
testified that to his knowledge Potenza and Guerin were partners 
in these ventures. The witness also testified that these loans were 
made direct to Potenza and not to any individual firm other than 
Potenza, and that on the particular deals discussed with respond- 
ent, Potenza was a solicitor for respondent’s account on con- 
signments. 


Respondent argues that complainant made no objection to the 
deductions until August 27, 1953. Gifford testified that immedi- 
ately upon receipt of the account sales on the first truckload of 
tomatoes he had Guerin telephone respondent and heard Guerin 
state that the $2,000 was a personal loan in which complainant 
had no interest. The record shows respondent made returns on 
August 10, 14, 19, and 21, 1953, on each of which $200 was 
deducted, and the final return on September 8, 1953, when re- 
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spondent deducted $1,400. Nor is there any dispute that on 
August 27, 1953, complainant telephoned respondent objecting 
to the deductions, nor that on August 28, 1953, complainant wrote 
respondent confirming the telephone conversation of August 27th. 
In the circumstances, we do not find there was an unreasonable 
delay in complainant taking exception to respondent’s deductions, 
and it is so concluded. 


One other point remains for consideration. In a letter to the 
Department dated January 25, 1954, Rogers explained the ar- 
rangements made as follows: 

“. . . Bert Guerin was to put up $5,000; Mr. C. L. Gifford 
and Sons $5,000. The profits were to be split in this way: 
After paying out 3¢ per package for wax to me and paying 
for the shipping of my machinery back to Florida, Mr. 
Gifford was to receive 50% of the net profit, Bert Guerin 
30% of the net profit and Sam Simon 20% of the net profit. 
At this time Guerin wired me $1550. to buy the deal which 
I turned over to Mr. C. L. Gifford and Sam Simon, and Bert 
put up $3,000 when he arrived at Berrien Springs to com- 
plete the deal. Mr. Gifford asked me to stay on to advise him 
which I agreed to do as I was only on a vacation and was 
hoping these boys could make a little money as they were 
interested in buying into my deal in Florida.” 


Mr. Rogers would have us believe his only interest was in receiv- 
ing a waxing charge and being paid for shipment of his machin- 
ery. We find it impossible to reconcile Rogers’ interest with cer- 
tain of the sworn testimony offered by respondent. When ques- 
tioned as to his first meeting with Stacy Rogers, respondent 
replied: 
“TI met Mr. Stacy Rogers during the Michigan deal, when 
he made a flying trip in to New York, when he had three 
truckloads arrive one night, and lo and behold, Mr. Rogers 
was there on the market that night.” 


If Rogers’ interest was only to the extent stated by him and he 
was actually on vacation willing to help the boys make a little 
money, it would seem that he went to considerable trouble in 
protecting such interest and helping the boys in making a flying 
trip to New York City. In rejecting Rogers’ story, we conclude 
that Rogers’ visit to New York City was prompted by his interest 
as a joint venturer in the deal with complainant. 
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It is concluded from the foregoing evidence that complainant 
was not a party to the advance and did not authorize the deduc- 
tions totaling $2,000 made by respondent from the proceeds of 
the sale of the tomatoes. Accordingly, the failure of respondent 
to pay to complainant the balance of the net proceeds of the 
tomatoes, $2,000, is in violation of section 2 of the act. Repara- 
tion should be awarded to complainant against respondent in that 
amount, with interest thereon from September 1, 1953, since the 
last load was sold by respondent on August 11, 1953. The facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,000, with interest thereon 
at the rate of 5 percent per annum from September 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4600) 
PACA Docket No. 6226. Decided March 30, 1956. 


Evidence—Burden of Proof—Failure to Establish the 
Existence of a Contract—Damage to Produce After Re- 
possession by Shipper—Dismissal 


Where complainant delivered onions to respondent and claimed that they 
were shipped to respondent under agreement for sale on consignment 
and that respondent was guilty of a breach of duty, but respondent 
denied such agreement and states that he advised complainant that 
he could not sell the onions, and it appears that complainant then re- 
quested respondent to have the onions placed in storage for com- 
plainant and on inspection two months later while the onions were 
still in storage, they showed excessive decay, held, complainant has 
failed to establish by satisfactory evidence that there was any agree- 
ment between the parties prior to arrival of the onions, and if there 
was, at any time, any obligation upon respondent to use due care in 
handling the shipment such obligation was terminated when the onions 
were placed in storage at complainant’s request and for complainant’s 
account. Possession was returned to complainant and all loss or de- 
terioration which took place thereafter must be borne by complainant, 
and the complaint is dismissed. 


Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended ‘(7 U.S.C. 499a et seq.), 
hereinafter called the act. In a formal complaint filed on August 
20, 1954, it is alleged that respondent agreed to handle and sell 
on commission a carload of onions belonging to complainant, that 
complainant diverted a carload of onions to respondent pursuant 
to said agreement, but that respondent breached his duty to com- 
plainant to exercise reasonable care, skill and diligence in the 
handling and selling of the onions, in that he permitted them to 
be stored without refrigeration and neglected the onions in his 
care, thereby allowing the same to deteriorate and become un- 
marketable. Complainant demands reparation in the sum of 
$903.64, which loss complainant claims to have suffered as the 
result of respondent’s breach of duty. 


A copy of the complaint was served on respondent by regis- 
tered mail on August 30, 1954, together with a copy of the report 
of investigation prepared by the Department. Complainant was 
served with a copy of the report of investigation on the same day. 
Respondent’s answer was filed on September 7, 1954. 


Respondent denies that he agreed to handle the shipment of 
onions for complainant’s account. Respondent states that he 
placed the onions in storage at complainant’s request and for 
complainant’s account, and that he was under no obligation with 
respect to the care of the onions and was not responsible for 
any loss which may have accrued to them. 


Oral hearing was held at * * * on May 12, 1955. Both parties 
were represented by counsel. The deposition of * * * was re- 
ceived in evidence for the complainant. * * * testified for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual * * *, doing business as 
* * * *, whose address is * * *, 


2. Respondent is an individual, * * *, whose address is * * *. 
Respondent is licensed under the act. At the time of the trans- 
action involved in this case, * * * was President of the * * *, 
a corporation which was licensed under the act. Respondent * * * 
has assumed all the assets of the * * *and has assumed personal 
responsibility for all debts and liabilities of said company. 
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3. On or about June 21, 1953, complainant diverted car PFE 
55124, containing 600 sacks of U. S. No. 1 yellow onions, to the 
* * * at * * *, The shipment arrived at * * * on or about 
June 23, 1953. 


4. On or about July 1, 1953, in the course of a telephone con- 
versation with complainant, respondent agreed to pay the freight 
on the shipment and to divert it to the * * * at * * * for in 
transit storage for the account of * * *. In due course, com- 
plainant refunded the amount of freight charges which respond- 
ent paid on the shipment. 


5. On or about August 25, 1953, a Federal inspection was 
made of the onions at complainant’s request. The condition of 
the onions was certified as follows: 


“Decay from 25 to 70%, average approximately 45% Gray 
Mold Rot generally in advanced stage, mostly affecting necks, 
many affecting entire onions. Many decayed onions also show 
sprouts. Remainder of stock is firm and dry.” 


6. On or about August 25, 1953, complainant requested the 
* * * to have the onions reconditioned and to sell them for com- 
plainant’s account. After all storage and expenses were deducted 
from the proceeds of the sale of the onions, a net amount of $1.36 
remained which was remitted to complainant. 


7. A formal complaint was filed against * * * on February 
1, 1954, which was within 9 months after the accrual of the 
alleged cause of action. On August 20, 1954, an amended formal 
complaint was filed against * * *. 


CONCLUSIONS 


Complainant states that he offered the carload of onions to 
respondent in the course of a telephone conversation on June 20, 
1953, and that * * * agreed to receive and handle the shipment 
for complainant’s account. Complainant points to a chain of cir- 
cumstances which confirm that such was the agreement of the 
parties. In the first place, complainant produced a copy of an 
invoice purportedly issued to * * *, which we shall sometimes 
hereinafter refer to as “* * *” for convenience, on June 22, 1953, 
which shows that the carload of onions was placed with * * * 
“on sale.” Complainant showed that upon arrival of the shipment 
at * * *, * * * issued an order to the railroad diverting the car 
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to itself at * * * with instructions to stop the car at * * * for 
partial unloading. Complainant offered in evidence a telegram 
sent by * * * to * * * on June 25, 1953, which reads: 


“PFE 55124 JUMBO ONIONS HAVE NO PADDING LOT 
OF RUBS IN THE CAR FORGOT TO MENTION TO YOU 
ON ARRIVAL. CAR IS NOT BROKE YET SIMILAR 
ONIONS SELLING DOLLAR HALF DOLLAR SIXTY 
HERE.” 
Finally, complainant points to the fact that * * * paid the 
freight on the onions, filed a loss and damage claim with the 
carrier and established a file on the shipment. 


Whereas these facts appear to confirm complainant’s con- 
tention that respondent had agreed to handle and sell the ship- 
ment on consignment, they are not at odds with respondent’s 
opposite position that he did not agree at any time to handle or 
be responsible for the shipment. Respondent testified that there 
had been a loosely defined course of business dealings between 
* * * and * * * wherein * * * sent some carloads of merchan- 
dise to * * * for sale on consignment and some for handling on 
a joint account basis. Each transaction was treated individually 
and the parties agreed on how each shipment was to be handled 
at the time * * diverted it to * * *. Respondent denies that he 
had any conversation with * * * about this shipment prior to 
the day on which it arrived at * * *. He denies that he ever 
received an invoice from * * * pertaining to the shipment. He 
states that the shipment arrived at * * * consigned to the * * * 
and as a matter of course his office force issued a diversion 
order to the railroad diverting the shipment to * * * with stop- 
over at * * * for partial unloading. Respondent’s witnesses tes- 
tified that this type of diversion was automatically placed on all 
shipments arriving in the name of the * * * to make it possible 
to unload part of the shipment and to redivert the remainder out 
of the * * * area on a through rate, should it be found desirable 
to handle the shipment in this way. 


* * * testified that the first knowledge he had regarding this 
carload of onions was the arrival notice received from the rail- 
road. He immediately called * * * and told him that it would 
not be possible for him to handle the shipment because he still 
had another carload of onions on hand which he was handling 
on a joint account basis with * * * and there were very few 
customers looking for onions. He testified that he inspected the 
onions and reported their condition to * * *, but that he made 
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no effort to sell them. A week after the arrival of the shipment 
* * * requested * * * to pay the freight and arrange to have 
the onions placed in storage at * * * in * * * for the account 
of the * * *. Acting on these instructions, * * * issued a diver- 
sion order on July 1, 1953, directing the railroad to place the 
shipment behind the * * * warehouse for intransit storage for 
* * * and to mail the freight bill to * * *. On July 11, 1958 
* * * billed * * * for $505.22 “to freight paid by us on the 
above car of onions placed in storage in transit in the * * * ware- 
house for your account.” * * * promptly paid this bill by check. 
On July 22, 1953, * * * returned the check to * * *, stating 
that the amount of the freight bill had been deducted from an- 
other account due to * * * from * * *. 

Complainant has not established by satisfactory evidence that 
there was any agreement between the parties pertaining to this 
shipment prior to the time of its arrival at * * *. However, 
after the arrival of the onions, * * * appears to have taken pos- 
session of the shipment by issuing a diversion order thereon. 
There were communications between the parties pertaining to the 
condition and the possible disposition of the onions, but com- 
plainant was aware that * * * had not opened the car or at- 
tempted to sell any of the onions. After the shipment had been 
on track at * * * for a week, complainant requested respondent 
to pay the freight for him and to place the onions in storage in 
the * * * warehouse for the * * * account. This respondent 
did and * * * promptly paid respondent for the amount ex- 
pended for freight. 

If there was at any time in this transaction any obligation on 
respondent’s part to use due care in the handling and preserva- 
tion of the shipment, such obligation was terminated when the 
onions were placed in storage at * * * request and for * * * 
account. Nor has * * * established that respondent was negli- 
gent in the initial placing of the onions in storage. * * * clearly 
returned the possession of the onions to * * *, and all losses or 
deterioration which took place thereafter must be borne by * * *. 


It is concluded that complainant has failed to establish a viola- 
tion of section 2 of the act by the respondent in connection with 
this transaction. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 4601) 


PACA Docket No. 6519. Dismissed March 9, 1956, by Thomas 


J. Flavin, Judicial Officer. 


PACA Docket No. 6674. 
J. Flavin, Judicial Officer. 


PACA Docket No. 6656. 
J. Flavin, Judicial Officer. 


PACA Docket No. 6671. 
J. Flavin, Judicial Officer. 


PACA Docket No. 6655. 


J. Flavin, Judicial Officer. 


PACA Docket No. 6657. 
J. Flavin, Judicial Officer. 


(No. 4602) 
Dismissed March 20, 1956, by Thomas 


(No. 4603) 
Dismissed March 22, 1956, by Thomas 


(No. 4604) 
Dismissed March 22, 1956, by Thomas 


(No. 4605) 
Dismissed March 23, 1956, by Thomas 


(No. 4606) 
Dismissed March 23, 1956, by Thomas 








